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AMENDMENTS TO REGULATION CC 

Requiring Banks to Provide Same-Day Settlement for Certain Checks

Effective January 3, 1994

To All Depository Institutions, and Others Concerned 
in the Second Federal Reserve District:

Following is the text of a statement issued by the Board of Governors of the Federal Reserve 

System:

The Federal Reserve Board has issued amendments to its Regulation CC, Availability of Funds and 
Collection of Checks, that calls for same-day settlement of checks presented by private-sector banks. 
The amendments require paying banks to settle for checks presented by private-sector banks on the day 
of presentment without the imposition of presentment fees, if specified conditions are met. The rule 
becomes effective on January 3, 1994.

Under the new rule, a check would qualify for same-day settlement if it is presented by 8:00 a.m. 
(local time of the place of presentment) at a location designated by the paying bank. The settlement must 
be made by the close of Fed wire on the business day the check is presented, by credit to an account 
at a Federal Reserve Bank. The rule holds all parties to a good faith standard. Provisions of this rule 
can be varied by agreement.

Enclosed is a copy of the text of the amendments to Regulation CC, “Availability of Funds 

and Collection of Checks,” effective January 3, 1994, which has been reprinted from the Federal 
Register of October 14. Additional, single copies of the enclosure can be obtained at this Bank 

(33 Liberty Street) from the Issues Division on the first floor, or from our Circulars Division 

(Tel. No. 212-720-5215 or 5216).

Questions concerning this matter may be directed to Matthew J. Puglisi, Manager, Check 

Services Department (Tel. No. 212-720-6551).

E. G e r a l d  C o r r ig a n ,

President.
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12 CFR Part 229

[Regulation CC; Docket No. R-0723]

Availability of Funds and Collection of 
Checks

a g e n c y : Board of Governors of the 
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board has adopted 
amendments to its Regulation CC to 
require paying banks to provide same- 
day settlement for checks presented by 
8 a.m. local time at specified locations. 
The amendments will eliminate 
presentment fees for these checks and 
thereby facilitate their collection. The 
Board has adopted these amendments 
pursuant to its responsibilities under the 
Expedited Funds Availability Act to 
regulate the receipt, payment, collection, 
or clearing of checks in order to carry 
out the provisions of the Act and to 
improve the check collection system. 
EFFECTIVE DATE: January 3,1994.
FOR FURTHER INFORMATION CONTACT: 
Louise L. Rosenman, Assistant Director 
(202/452-2789) or Kathleen M. Connor, 
Senior Financial Services Analyst (202/ 
452-3917), Division of Reserve Bank 
Operations and Payment Systems; 
Oliver Ireland, Associate General 
Counsel (202/452-3625), or Stephanie 
Martin. Senior Attorney (202/452-3198). 
Legal Division. For further information 
on the economic impact analysis, 
contact Richard J. Rosen, Economist 
(202/452-2442), Division of Research 
and Statistics. For the hearing impaired 
only: Telecommunications Device for

the Deaf, Dorothea Thompson (202/452- 
3544).
SUPPLEMENTARY INFORMATION: 

Background

To address concerns about the 
practice of delayed availability—the 
placing of holds by some depository 
institutions on the proceeds of checks 
deposited into their customers' accounts 
before allowing the funds to be 
withdrawn—Congress passed the 
Expedited Fund Availability Act (Act)
(12 U.S.C. 4001-4010). The Act specifies 
maximum time limits on the holds that 
depository institutions may place on 
funds deposited into transaction 
accounts.

Prior to enactment of the Act, some 
depository institutions had argued that 
their availability schedules reflected the 
time needed for the collection and return 
of unpaid checks and provided 
protection against the risk that the 
depository institution could not recover 
funds from the depositor if the check 
proceeds had already been withdrawn 
from the depositor’s account. In part to 
reduce the risk to depository institutions 
from the Act’s requirements that funds 
be made available for withdrawal 
within a certain period of time, Congress 
granted the Board broad regulatory 
authority to make improvements to the 
check collection and return system. 
Section 609(c) of the Act (12 U.S.C. 
4008(c)) provides that the Board, in 
order to carry out the provisions of the 
Act, has the responsibility to regulate 
any aspect of the payment system, 
including the receipt, payment, 
collection, or clearing of checks; and any

related function of the payment system 
with respect to checks. In addition, 
section 609(b) of the Act (12 U.S.C. 
4008(b)) directs the Board to consider 
proposals to improve the check 
processing system.

The Board’s Regulation CC (12 CFR 
part 229), which implements the Act, 
includes a number of provisions 
designed to improve and accelerate the 
collection and return of checks. The 
Board believes it also is possible to 
make further improvements to the 
forward collection process by enhancing 
the presentment abilities of private- 
sector banks.1 Today, the Reserve 
Banks generally receive same-day 
settlement for checks presented to 
paying banks prior to 2 p.m. by debiting 
the account of the paying bank, or its 
correspondent settlement agent, held at 
a Reserve Bank. The General 
Accounting Office (GAO) found that 
private-sector banks, such as

1 Regulation CC defines bank to include all 
depository institutions, such as commercial banks, 
savings institutions, and credit unions and. for the 
purposes of Subpart C. any person engaged in the 
business of banking. A depository bank is the first 
bank to which a check is transferred. A paying bar 
is a benk by. at. or through which a check is 
payable and to which it is sent for collection. The 
Uniform Commercial Code defines collecting bank 
as a bank, other than the paying bank, that handlet 
a check for collection. An intermediary bank is a 
bank to which a check is transferred in the course 
collection, other than the depository bank or the 
paying bank. A presenting bank is a bank, other 
than the paying bank, that presents a check. As 
used in this docket, the term private-sector bank 
means any bank (including a Federal Home Loan 
Bank) other than a Federal Reserve Bank.
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correspondent banks, frequently are 
enable to obtain settlement terms as 
avorable as those available to the 
-etferal Reserve.* Specifically, the GAO 
round that some paying banks impose 
Darners to presentment, including 
aresentment fees 3 and requirements to 
naintain balances at the paying bank. 
3anks impose these barriers to obtain 
in additional source of revenue, to 
facilitate the provision of controlled 
disbursement services to their corporate 
customers,4 to delay the presentment of 
checks, and/or to govern the timing of 
check presentments so as to maximize 
he efficient use of processing resources.

Presentment of and settlement for 
checks between banks is governed 
generally by Articles 3 and 4 of the 
Uniform Commercial Code (UCC). The 
UCC neither explicitly sanctions nor 
explicitly prohibits the use of barriers to 
>ame-day settlement. Thus, delayed 
settlement for checks between banks or 
the payment of presentment fees to 
sbtain same-day settlement has become 
a common business practice despite the 
fact that most checks are payable on 
demand.*

The Board believes that barriers to 
presentment reduce the efficiency of the 
check system, and of the payments 
system more generally. In April 1988, the 
Board issued for public comment a 
concept whereby paying banks would 
be required to pay for checks, presented 
by any bank, prior to 2 p.m. local time in 
same-day funds, without imposing 
presentment fees (58 FR11911, April 11, 
1988). The proposed concept would have 
given private-sector collecting banks 
essentially the same presentment 
abilities as Reserve Banks.0 The Board

* United States General Accounting Office. Cheek 
Collection: Competitive Fairness is an Elusive Coal. 
May toast

3 Presentment tees are charges that certain paying 
banka charge private-sector banks making 
presentment

4 Banks offering, controlled disbursement services 
notify their corporate customers early in-the day of 
the amount-of the corporation's check payments 
that have-been presented that day.

3 Under the 1990 version of Article 4. the bank 
receiving settlement may demand cash or credit to 
an account in »  Reserve Bank. This requirement 
may effectively preclude some barriers to same-day 
settlement

* Regulation I (12 CFR part 210) currently requires 
that a paying bank make settlement proceeds 
available for a  check presented1 by a Reserve Bank 
by the close of the Reserve Bank’s banking day on 
the day of preeaninient [12 CFR 210.9(a)(2)). (But see 
Docket Rr-9722. amending Regulation ) effective 
October 14.1992. elsewhere in today's Federal 
Register.) The Federal Reserve Act prohibits 
Reserve Banks from paying presentment fees (12 
U.S.C. 342).
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requested comment to help determine 
the operational effects of the proposed 
concept and received 1148 comments. 
The overwhelming majority of the 
commenters objected to the proposed 2 
p.m. deadline because they believed that 
it would severely disrupt corporate cash 
management and controlled 
disbursement services as well as paying 
banks’ operations.

Based on an analysis of the comments 
received, in January 1991 the Board 
proposed amendments to Regulation CC 
that would require paying banks to 
settle for checks presented by private- 
sector banks on the day of presentment 
without the imposition of presentment 
fees, if specified conditions are met (56 
FR 4743, February 8,1991). The proposal 
provided for an 8 a.m. (local time of the 
paying bank) presentment deadline for 
same-day settlement for checks 
presented by private-sector banks.

The Board received 291 comments on 
the proposed.7 Qne hundred, thirty 
commenters opposed the proposal. The 
majority of these commenters’ conpems 
related to the paying bank’s flexibility in 
specifying the location for presentment 
of checks, advance notice to the paying 
bank, risks to the paying bank of 
accepting presentments from banks in 
poor financial condition, and the 
deadline for presentment under the rule.

Thirty-one commenters supported the 
proposal. An additional 35 commenters 
indicated support for the proposal if 
suggested modifications were 
incorporated. The majority of the 
suggested modifications related to the 
designation of the presentment location, 
advance notice and quality standard 
requirements, the presentment deadline, 
and requirements for electronic 
presentment. Commenters that 
addressed the competitive effects of the 
proposal generally believed that it 
would promote competition for check 
collection services between the Federal 
Reserve and private-sector banks 
providing check collection services.

7 The table below summarizes the responses by
category of respondent.

Category of Respondent No. of 
Responses

Commercial banks and BHCs............ 96
Savings institutions......................... 27
Credit unions.................... ............ 92
Trade associations......................... 24
Clearinghouses.............................. 8Corp........................................ 14
Service bureaus........ .................... 15
FRBs, FHLBsa, Government, Misc..... T6

291

Fifteen commenters supported the 
Board’s objective to improve the check 
collection system but did not believe the 
Board’s proposal would achieve this 
objective. Eighty commenters raised 
issues with respect to the proposal but 
did not explicitly state overall support 
or opposition for the proposed rule.

The Board has adopted a modified 
version of its 1991 proposal. The final 
rule provides that a payment bank must 
settle for a check by the close of 
Fedwire on the day of presentment, 
without imposing a presentment fee, if 
the check is presented by 8 a.m. (local 
time of the place of presentment) at a 
location designated by the paying bank. 
The paying bank does not have to settle 
for the check if it returns the check 
before the close of Fedwire on the day 
of presentment. The final rule differs 
from the proposed rule in that the 
presentment site need not be a location 
of the paying bank, but may be an 
alternative location, such as an intercept 
point or a processing center, as long as 
the location is in the eheck processing 
region consistent with the routing 
number on the check. The final rule also 
provides that the paying bank may 
establish reasonable delivery 
requirements, such as the use of a night 
depository. This provision will provide 
an incentive for presenting banks to 
contact paying banks m advance of 
presentment to determine what delivery 
requirements have been established. 
Like the proposed rule, the final rule 
requires settlement by credit to an 
account at a Reserve Bank and holds all 
parties to a good faith standard. The 
provisions of the rule may be varied by 
agreement.

The Board also has expanded the 
proposed warranties. The Board 
proposed that the presented bank 
warrant that the settlement demanded 
equal the sum of the amounts encoded 
in the MICR lines on the checks 
presented. Under the final rule, all 
banks in the forward collection and 
return chain warrant that the total 
amount demanded or indicated on the 
cash letter equals the total amount of 
checks or returned checks presented or 
transferred. In addition, under the final 
rule, all banks in the forward collection 
or return chain warrant that the MICR 
encoding on a check or returned check is 
correct. The final rule also provides that 
the paying bank may set off any excess 
settlement previously made against 
settlement owed to the presenting bank 
for checks presented subsequently. 
Finally, the rule gives a paying bank a 
preferred claim against a closed 
presenting bank that breached an 
amount or encoding warranty and did
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not reimburse the paying bank for 
corresponding settlement adjustments.

The Board has analyzed the direct net 
social benefit of the final rule on 
payments system participants. The 
Board estimates the quantifiable short
term direct net social cost of same-day 
settlement to be approximately $13 
million per year and the quantifiable 
longer-term direct net social cost to be 
less than $3 million per year. Since the 
total real resource cost of the payments 
system is estimated to be over $50 
billion annually, including 
approximately $40 billion annually for 
the cost of the check payments system,8 
the Board believes that the quantifiable 
direct net social cost of the same-day 
settlement rule is insignificant compared 
to the total resource cost of the check 
system.

The Board believes, however, that the 
final rule will have substantial 
unquantifiable benefits for the check 
collection system. The final rule will 
provide for a more balanced bargaining 
power between presenting banks and 
paying banks, by eliminating barriers to 
presentment that some paying banks 
currently impose. The Board believes 
that the rule, by shifting the bargaining 
power between the presenting bank and 
the paying bank, achieves the Board’s 
objective of improving the payments 
system in a more effective and less 
burdensome manner than would a rule 
that contained detailed operational 
requirements and proscriptions. Further, 
the more balanced bargaining positions 
will affect market forces to improve the 
payments system by:

• Enhancing competition between 
private-sector banks and Reserve Banks 
in the provision of check collection 
services;

• Encouraging agreements between 
presenting banks and paying banks that 
will reduce the cost of the check system;

• Reducing inefficient intermediation 
in the check collection process; and

• Encouraging the migration from 
checks to more efficient payments 
mechanisms.

The Board believes that the benefits 
derived from these effects will outweigh 
any increased direct social costs due to 
the adoption of the final rule.
The Board believes that the rule will 
enhance competition in the provision of 
check collection services, by making the

* Berger, Allen N. and David B. Humphrey, 
"Market Failure and Resource Use: Economic 
Incentives to Use Different Payment Instruments,” 
in The U.S. Payment System: Efficiency, Risk and 
the Role of the Federal Reserve, ed.< David B. 
Humphrey. Boston, Kluwer Academic Publishers, 
1990. The $40 billion per year resource cost estimate 
for the check payments system includes production, 
disbursement, and bank processing cost.

presentment abilities of private-sector 
banks correspond more closely to those 
of the Reserve Banks. The more 
competitive environment resulting from 
the rule will promote further efficiencies 
in the check collection system. 
Specifically, the removal of certain 
presentment barriers that currently put 
private-sector collecting banks at a 
competitive disadvantage vis-a-vis 
Reserve Banks will heighten the 
competitive pressure on Reserve Banks, 
which is likely to spur further Reserve 
Bank efficiencies. This, in turn, may 
prompt efficiency improvements on the 
part of the private-sector bank 
competitors as well.

The more balanced bargaining power 
between presenting banks and paying 
banks also will facilitate agreements 
between those banks to vary the terms 
of the rule, which will improve the 
efficiency of the check collection 
system. For example, same-day 
settlement increases the incentives for 
banks to establish or expand mutually 
beneficial clearinghouse arrangements, 
which enable participants in such 
arrangements to minimize 
transportation and settlement costs 
associated with check collection.9 The 
majority of the commenters on the 
impact of same-day settlement on 
clearinghouse arrangements believed 
that clearinghouse membership would 
increase in a same-day settlement 
environment because of the perceived 
advantages of using a clearinghouse 
exchange versus obtaining same-day 
settlement outside a clearinghouse 
arrangement.

In addition, the rule may encourage 
paying banks to agree with presenting 
banks to accept later delivery of checks, 
if the presenting banks transmit to the 
paying banks early in the day check 
MICR line data that enable the paying 
banks to provide morning balance 
information to their controlled 
disbursement customers. These 
agreements may reduce presenting bank 
transportation expenses by reducing the 
need for time-sensitive transportation of 
physical checks to the paying bank as 
well as minimize the paying bank’s cost 
to obtain electronic check information.

9 To the extent that checks currently collected 
through an intermediary bank are presented directly 
through a clearinghouse arrangement, the direct net 
social cost of the rule would decrease. Assuming 
that local checks represent 75 percent of 
intermediary bank volume decline, and that 50 
percent of these checks are presented through 
clearinghouse exchanges, transportation cost would 
fall by $2.3 million annually from the $6.3 million 
estimated in the analysis later in this docket. 
Assuming the clearinghouses settle through net 
settlement arrangements, the settlement costs 
estimated in the analysis would decline by $1.3 
million annually.

As stated earlier, the Board believes 
that the same-day settlement rule will 
reduce the disparities in presentment 
abilities between Reserve Banks and 
private-sector banks and among private 
sector banks. This greater equivalence 
in presentment abilities across all 
collecting banks will promote an 
environment in which banks choose to 
use intermediary banks primarily based 
on the economies of scale in processing 
transportation, and/or settlement that 
the intermediaries could provide, rather 
than on the more advantageous 
presentment abilities of some 
intermediaries. The majority of the 
comments on the anticipated effects of 
the proposed rule on the level of the 
intermediation in the check collection 
system stated that the proposed rule 
would result in less intermediation.

The rule also may encourage a 
migration from checks to more efficient 
payments mechanisms, to the extent 
that it shifts a greater proportion of 
check costs from collecting banks and 
their customers to paying banks and the 
drawers of the checks. Commenters 
generally believed that the proposed 
rule would increase paying banks’ costs 
and decrease their presentment fee 
revenue. They anticipated that paying 
banks would pass on their higher costs 
to their customers in the form of higher 
service fees. Payors generally are in the 
best position to influence which 
payments mechanism is used. Although 
the real resource cost of checks ($0.79) i 
higher than that for automated clearing 
house (ACH) payments ($0.29), payors 
often choose to make payments by 
check because the float makes checks 
an attractive option.* 10

Although the cost increase to paying 
banks resulting from the same-day 
settlement rule would be smaller than 
the average value of float, it could be 
sufficient to cause some payors to shift 
some check payments to more efficient 
electronic payment mechanisms. The ne 
social benefit of same-day settlement 
resulting from a shift in check payments 
to other payment instruments is 
potentially quite large. If 0.25 percent of 
the 57 billion checks written annually 
become ACH payments as a result of 
the effects of the same-day settlement 
rule, the resource savings would be $71 
million per year.

In addition to the benefits cited above 
the rule will also have the effect of 
speeding collection of some checks. The 
expedited collection, and associated 
prompter availability, for these checks 
would be a result of the agreements 
between presenting and paying banks,

10 Berger and Humphrey, supra note 7.
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oductivity improvements, reduction in 
efficient intermediation, and migration 
electronic payments that axe 

; scribed above.
Several commenters urged the Board 
expand the final rule to provide for a 

ter-in-the-day presentment deadline 
bject to an early morning transmission 
check payment data. They indicated 

at this arrangement would enhance 
rther the competitive position of 
ivate-sector banks as well as the 
igration of checks to electronic 
lyments. The Board recognizes that 
ter presentment deadlines coupled 
ith early-in-the-day electronic 
ansmission of check payment data 
oufcf likely result in a larger number of 
recks presented for same-day 
Kdement. However, because the same- 
ay settlement rule may induce 
greements between paying banks and 
resenting banks that would allow for 
iter presentment under certain 
anditions, the Board believes that it is 
referable that market forces determine 
le development of private-sector 
jsponse with respect to early electronic 
elivery. The Board will review the 
evelopments in the marketplace after 
iis rule takes effect to determine 
rhether further action may be 
ecessary to encourage greater 
tilization of same-day settlement.
In conjunction with the Board's 

roposal to modify Regulation CC to 
rovide for same-day settlement, the 
loard proposed new and enhanced 
ervices that the Reserve Banks could 
ffer in light of the proposed same-day 
ettlement rule (56 FR10429, March 12, 
991 j. Specifically, the Board requested 
omment on (1) presentment point 
ervice; f2j payor bank services for 
hecks not collected through the 
Reserve Banks; and (3) enhancements to 
he Fedwire format to facilitate 
ettlement. In addition, the Board 
equested comment on whether the 
leserve Banks should offer a new 
>ilaterar settlement service. The 
)roposed services were designed to 
ninimize operational burden on paying 
)anks resulting from the rule, to enable 
laying banks to continue to provide 
imely cash management information to 
heir corporate customers, and to 
ucilitate settlement of checks presented 
ay private-sector banks.

The Board received 60 comments on 
the proposed Reserve Bank services. 
Board staff has analyzed the issues 
raised by the commenters, and the 
Board anticipates taking final action on 
the proposed services in the next few 
months, following Reserve Bank review 
of the final same-day settlement rule

and recommendations regarding final 
disposition of the proposed services.

Section-by-Section Analysis

Presentment Location

The Board proposed that a check 
would qualify for same-day settlement if 
it is presented at a location of the paying 
bank designated by the paying bank.
The proposal required that the 
designated presentment location be in 
the check processing region consistent 
with the routing number in the MICR 
line of the check. If the paying bank did 
not designate a presentment location, 
the proposal required the paying bank to 
accept presentment for same-day 
settlement at any location identified in 
§ 229.36(b) of Regulation CC. The 
proposal did not apply to checks 
presented for immediate payment over 
the counter.

The Board received 187 comments on 
the proposed presentment location, with 
95 percent (177 commenters) opposing 
the proposed location requirements. 
Three commenters concurred with the 
proposed location requirements. An 
additional seven commenters raised 
issues with respect to this aspect of the 
proposal but did not explicitly support 
or oppose the proposed requirements.

Seventy-six commenters opposed the 
proposal because it would not allow the 
designation of an intercept processor as 
the presentment location. The majority 
of these commenters. mostly credit 
unions and savings institutions, were 
concerned that the proposal would 
increase transportation and operational 
costs, by requiring paying banks to 
transport checks presented by private- 
sector banks from the banks’ designated 
location to theiT intercept processor. 
These commenters stated that they were 
not operationally capable of accepting 
direct presentment, noting that small 
institutions would not have the staff, 
equipment, or space to handle direct 
presentment. Twenty-five commenters 
expressed concern that their operating 
expenses would increase as a result of 
the proposal.

Commenters that use intercept 
processors or operations centers for 
check processing noted that they choose 
to do so because these processors 
provide economies of scale with respect 
to check processing. They commented 
that the intercept processors process 
their checks timely, control quality, and 
maintain sound adjustment procedures. 
These commenters noted that operations 
centers are designed specifically to 
speed the collection of checks and that 
direct presentment to a location of the 
paying bank rather than to the intercept

processor would delay check collection 
and diminish or reduce controls.

The credit union commenters stated 
that intercept processing is essential to 
their share draft truncation programs. 
The commenters noted that they would 
have to pass on any costs associated 
with direct presentment to their 
customers. Nine commenters expressed 
concern that adoption of this proposal 
could force discontinuation of their 
share draft programs because of the 
potential increase in operational costs. 
They indicated that credit unions 
provide lifeline banking to a number of 
consumers and expressed concern that 
discontinuation of their programs would 
cause these customers to lose access to 
checking services.

Six credit unions commented that the 
proposal penalizes credit unions that 
use their own routing number and a 
local intercept processor rather than a 
payable-through bank. They stated that 
these credit unions should have the 
same rights as credit unions that use a 
payable-through processor. These 
commenters noted that this proposal 
would reduce the likelihood that they 
would use local intercept processors 
instead of payable-through banks, 
thereby reversing a current industry 
trend. One commenter expressed 
concern that the proposal would provide 
an opportunity for banks to harass 
credit unions that use intercept 
processors by presenting directly to the 
credit union. One bank commented that 
the proposal would discriminate against 
banks that use processing centers, and 
this would have adverse competitive 
consequences. Seventeen commenters 
suggested that the location definition 
should be broadened to include the 
location where the paying bank accepts 
presentment from the Federal Reserve.

The Board has modified the proposal 
to address the commenters’ concerns 
regarding direct presentment to banks 
that utilize a processing center or 
intercept processor. Under the final rule, 
the designated presentment location 
need not be a location of the paying 
bank. The presentment location must be 
a location at which the paying bank 
would be considered to have received a 
check under § 229.36(b), Le„ at a 
location to which delivery is requested 
by the paying bank; at an address of the 
bank associated with the routing 
number on the check; at any branch or 
head office if the bank is identified on 
the check by name without address; or 
at a branch, head office, or other 
location consistent with the name and 
address of the bank on the check if the 
bank » identified on the check by name 
and address. The designated

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



46960 Federal Register / Vol. 57, No. 199 / Wednesday, October 14, 1992 / Rules and Regulations

presentment location must be within the 
check processing region consistent with 
the routing number printed in the M1CR 
line of the check. This modification 
allows paying banks to designate as 
intercept processor or operations center 
as a presentment location as long as it is 
in the check processing region 
consistent with the routing number 
encoded on the check.

Two commenters stated that the 
proposal to require presentment for 
same-day settlement in the check 
processing region consistent with the 
routing number on the check is contrary 
to UCC § 4-204(c), which provides that a 
presenting bank may present checks at a 
location designated by the paying bank. 
UCC § 4—204(b)(1) provides that a 
presenting bank may send checks 
directly to the paying bank. UCC § 4- 
204(c) allows variation of UCC § 4- 
204(b)(1) by agreement between the 
paying and presenting banks. The same- 
day settlement rule allows for variation 
by agreement. The Board has clarified in 
the Commentary to the final rule that a 
presenting bank may not send a check 
for same-day settlement directly to the 
paying bank, if the paying bank 
designates a different location in 
accordance with § 229.36(f)(1) of 
Regulation CC (12 CFR 224.36(f)(1)). The 
Commentary also clarifies that the 
presentment location designated for the 
purpose of the same-day settlement 
requirements of Regulation CC also will 
constitute the presentment location for 
purposes § 229.36(b), which would 
include a place designated by the paying 
bank under U.C.C. § 4-204.

Twenty-six commenters favored 
eliminating the requirement that the 
presentment location be within the 
check processing region consistent with 
the routing number in the MICR line of 
the check. Thirty-three commenters 
suggested that the presentment location 
should be based on ease of access and 
the ability of the paying bank to prove 
the location was not established for 
remote disbursement or avoiding direct 
presentment. These commenters stated 
that the current routing number policy is 
outdated.

The final rule retains the proposed 
requirement that the presentment 
location be consistent with the routing 
number in the MICR line of the check. 
The Regulation CC availability 
schedules reflect the time needed for the 
collection and return of local and 
nonlocal checks and are linked to the 
Federal Reserve’s check processing 
regions. Allowing paying banks to 
designate presentment locations outside 
the check processing region consistent 
with the routing number on the check

could increase the time necessary to 
collect and return the check and thus 
could cause increased risk for the 
depositary bank, which must make 
funds available according to the 
Regulation CC schedules.

The Commentary to the final rule also 
indicates that a paying bank and a 
presenting bank may agree that checks 
will be accepted for same-day 
settlement at an alternative location. 
Therefore, the paying bank may 
designate an additional presentment 
location in a different check processing 
region, to which a presenting bank can 
present checks if it so agrees.

Currently, some banks with 
processing centers in check processing 
regions not consistent with the routing 
number encoded on their checks pick up 
presentments at the Reserve Bank office 
in the region consistent with the routing 
number encoded on their checks. As 
discussed earlier, the Board requested 
comment on a proposed Reserve Bank 
presentment point service. If adopted, 
paying banks could designate their 
Reserve Bank as their presentment 
location. The Board anticipates that 
private-sector entities will offer similar 
presentment point services if there is 
market demand for these services. Such 
services should address the concerns of 
banks operating in multiple regions and 
banks that use an intercept processor in 
an adjacent region. Checks presented at 
a designated presentment location 
before the paying bank’s cut-off hour 
would be deemed presented under other 
applicable law. Therefore, a paying 
bank may need to arrange for more than 
one pick-up of checks presented at a 
Reserve Bank or other presentment 
location where the checks are not 
processed to the extent checks are 
received after pick-up of the checks 
presented by 8 a.m. but before the 
paying bank’s cut-off hour.

Eight commenters suggested that the 
Federal Reserve take responsibility for 
maintaining a centralized list of paying 
bank presentment locations. Two of 
these commenters suggested that the 
Federal Reserve should provide the 
information to third party that would 
publish this information in a banking 
publication. The remaining six 
commenters recommended that the 
Reserve Banks should maintain a 
centralized list of paying bank 
presentment locations. Presenting banks 
can obtain information on paying bank 
presentment locations by contacting the 
paying banks. Accordingly, the Board 
does not believe it is necessary for the 
Federal Reserve to maintain a list of 
presentment locations.

The Board has adopted a final rule 
under which the paying bank may 
designate a presentment location that i 
not a location of the paying bank. 
However, the designated location must 
be within the check processing region 
consistent with the routing number 
printed in the MICR line of the check. 
The location would be a location at 
which the paying bank would be 
considered to have received a check 
under § 229.36(b). The Board has also 
adopted Commentary revisions to 
clarify the final rule.

Sorting Requirements

The Board’s proposal stated that a 
paying bank that uses more than one 
routing number associated with a singlt 
check processing region may designate 
one or more locations in that check 
processing region at which checks will 
be accepted for same-day settlement, 
but the paying bank must accept any 
checks with a routing number 
associated with that check processing 
region at each designated presentment 
location. One commenter stated that thi 
rule should allow checks drawn on 
multiple routing numbers of the same 
bank associated with a single check 
processing region to be commingled in e 
single cash letter and presented for 
same-day settlement. Another 
commenter stated that the rule should 
not require paying banks to accept 
commingled cash letters and that payinj 
and presenting banks should agree 
before commingling could occur. An 
additional commenter, a major 
processor of travelers checks, stated 
that the final rule should not require 
paying banks to accept commingled 
cash letters that include travelers 
checks, official checks, and money 
order. This commenter noted that 
requiring the paying bank to sort 
travelers checks from other checks 
drawn on the bank would be extremely 
costly and would severely limit its 
ability to provide an efficient service. 
This commenter also stated that 
requiring paying banks to accept 
commingled cash letters would 
adversely affect the number of banks 
that would have the economic incentive 
and capacity to provide payments 
services for travelers checks, official 
checks, and money orders.

The final rule retains the requirement 
that a paying bank that use3 more than 
one routing number associated with a 
single check processing region must 
accept any checks with a routing 
number associated with that check 
processing region at each designated 
presentment location in that check 
processing region. Therefore, the paying
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tank must accept commingled cash 
etters containing these checks. The 
Commentary clarifies that a paying 
tank may designate a presentment 
ocation for travelers checks with an 
WOO-series routing number anywhere in 
he country because these travelers 
hecks are not associated with any 
beck processing region. The paying 
tank, however, must accept at this 
iresentment location any other checks 
or which it is paying bank that have a 
outing number consistent with the 
:heck processing region of this location.

3resentment Deadline
The Board proposed an 8 a.m. 

(resentment deadline (local time at the 
lesignated place of presentment) for 
becks presented by private-sector 
tanks for same-day settlement. The 
loard received 112 comments on the 
»roposed presentment deadline. Thirty- 
t ie commenters concurred with the 
traposed deadline or noted that the 8 
i.n . deadline was preferable to a 2 p.m. 
leadline, as proposed in the 1988 
equest for comment. Thirty-three 
:ommenters, mostly credit unions, 
tated that the 8 a.m. deadline would be 
in undue hardship and that a 6 a.m. 
leadlmo would be more manageable 
iperatio tally. Most of these commenters 
vere contemed that presentment would 
te made directly to the credit union, 
vhich would then have to transport the 
becks to its processor. As discussed 
ibove, the Beard has modified the 
troposal to allow a paying bank to 
lesignate an intercept processor as its 
iresentment location, which should 
irevent the operational burdens 
issociated with accepting presentment 
it a location where checks are not 
irocessed.

Twenty-seven commenters stated that 
he proposed presentment deadline 
vould result in a degradation in quality 
md timeliness o\i controlled 
iisbureement services. Several 
commenters stated that these services 
vould be adversely affected if checks 
currently received very early in the 
noming were delivered closer to 8 a.m. 
due to a shift from collection through the 
federal Reserve to direct presentment. 
Dommenters noted that a delay in 
Droviding account balance information 
nay have an adverse effect on the 
investment or funding decisions of 
corporate customers, and, as a 
consequence, may require corporate 
customers to maintain additional 
balances and back-up sources of 
liquidity to fund investments. The Board 
believes that paying banks that provide 
controlled disbursement services either 
may be able to induce presenting banks 
to present checks earlier than 8 a.m. or

to transmit MICR line data early in the 
day. Even if agreements could not be 
obtained with all presenting banks, 
paying banks may be able to smooth 
their processing workload sufficiently so 
as to provide corporate account balance 
information at the same time as they do 
today. The Board does not believe that a 
shift from the use of Federal Reserve 
collection services to direct presentment 
would cause significant check volume to 
be presented later, because in many 
cases, the Federal Reserve currently 
presents close to or after 8 a.m.

Twenty-nine commenters expressed 
concern that the proposed presentment 
deadline would require banks to 
develop the capability to accept 
presentments prior to 8 a.m. The 
commenters stated that many banks are 
not open before 8 a.m., and accepting 
presentment in the early morning would 
require additional investment in staff 
and facilities. Many of the commenters 
suggested that the Board establish a 
time period “window” for presentment 
of checks for same-day settlement.
Three commenters requested 
clarification of the status of checks 
presented after the deadline, and one 
commenter asked for clarification of the 
interaction of the proposed rule and the 
UCC.

The Board has amended the proposal 
to address these commenters’ concerns. 
Under the final rule, banks may present 
checks for same-day settlement 24 hours 
a day. The paying bank, however, may 
establish reasonable delivery 
requirements, such as providing access 
to a night depository during the hours 
the paying bank is closed. (The final rule 
encourages presenting banks to notify 
paying banks before presenting directly 
because the presenting bank must 
ascertain the paying bank’s delivery 
requirements.) Checks presented after 8 
a.m. and before the bank’s cut-off-time 
(often 2 p.m.) would be subject to the 
provisions of the UCC, although the 
presenting bank could request that those 
checks be considered presented on the 
next business day for settlement 
purposes. Checks presented for same- 
day settlement after the bank’s cut-off 
hour would be considered presented on 
the next business day.

Fifteen commenters stated that the 
deadline of 8 a.m. local time would give 
banks in the Eastern Time (ET) zone a 
competitive advantage over banks in 
western time zones in offering 
controlled disbursement services. These 
commenters suggested alternatives such 
as a tiered deadline that would allow 
presentment by local and nonlocal 
banks until 8 a.m. and 8:30 a.m. local 
time of the paying bank, respectively, or

an 8 a.m. ET deadline. The Board 
believes that these suggestions are 
problematic. A tiered deadline structure 
could give an advantage to nonlocal 
presenting banks, depending on their 
proximity to local presenting banks and 
on available transportation. For west 
coast banks, an 8 a.m. ET (5 a.m. local) 
deadline would result in a shorter 
processing window in which to process 
and present checks because deposit 
deadlines and processing schedules are 
based on local time. The 8 a.m. deadline 
could possibly result in a slowing of the 
collection of some checks due to the 
need for earlier deposit deadlines. Even 
under an 8 a.m. ET deadline for private- 
sector presentment, banks in western 
time zones would continue to receive 
checks from Reserve Banks after 8 a.m. 
ET and would still be at a disadvantage 
vis-a-vis eastern banks in offering 
controlled disbursement services.

Three commenters suggested that the 
Federal Reserve presentment deadline 
be moved to conform with the private- 
sector deadline. Several commenters 
noted the continuing competitive 
advantage of the Reserve Banks because 
of their ability to present checks to 
paying banks until 2 p.m., six hours later 
than the private-sector bank 
presentment deadline under the same- 
day settlement rule.

The Board’s 1988 proposal, which 
would have conformed the private- 
sector presentment deadline with the 
Federal Reserve’s 2 p.m. deadline, was 
widely opposed. The overwhelming 
majority of commenters to the 1988 
request for comment were concerned 
about the effects of a 2 p.m. presentment 
deadline on the provision of cash 
management services and on paying 
bank operations. The Board proposed an 
8 a.m. presentment deadline in response 
to the commenters’ concerns regarding 
the potentially disruptive effects of a 2 
p.m. presentment deadline. The Board 
believes that an 8 a.m. presentment 
deadline that would be applicable to 
both Reserve Banks and private-sector 
presenting banks would slow the 
collection of checks handled by the 
Federal Reserve, and thus would be 
contrary to the objective of the 
Expedited Funds Availability Act to 
speed the check collection process.

One commenter suggested that the 
Federal Reserve could mitigate the 
inequity in presentment ability by 
adjusting the private sector adjustment 
factor to reflect the costs the Federal 
Reserve would incur if it presented all 
checks by 8 a.m. The Board believes that 
artificially increasing Federal Reserve 
costs would not remedy the difference in 
presentment abilities in a way that
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would also meet the objectives of the 
Expedited Funds Availability Act. By 
increasing the Federal Reserve’s fees, 
the check volume diverted to private- 
sector intermediaries would effectively 
slow the presentment of checks.

Another commenter suggested that the 
private-sector presentment deadline be 
tied to the time that the Federal Reserve 
presents checks to the paying bank. The 
Board does not believe that the 
presentment rights of private-sector 
banks should be tied to the delivery 
schedules of the Reserve Banks, which 
are subject to change. Implementation of 
this suggestion would require a unique 
presentment time for each bank, thereby 
complicating private-sector presentment 
Further, changes in Federal Reserve 
delivery schedules could have an 
adverse effect on the presentment rights 
of private-sector presenting banks and 
on their transportation arrangements.

A major provider of check-related 
services commented that the 8 a.m. 
deadline could cause increased staff and 
equipment costs and Fedwire congestion 
in the early morning hours, particularly 
if the Board conforms the same-day 
settlement rule to the new amendment 
to Regulation J (see Docket R-0722, 
elsewhere in today’s Federal Register 
and also see ’Time of Settlement” 
discussion), which requires earlier-in- 
the-day settlement for checks presented 
by Reserve Banks. The Board recognizes 
that some paying banks and service 
providers may face increased costs 
under the same-day settlement rule, as 
explained in the discussion of direct net 
social benefits later in this docket. The 
same-day settlement rule does not 
require settlement until the close of 
Fedwire and thus should not contribute 
significantly to early morning Fedwire 
traffic.

The Board has adopted the proposed 
deadline of 8 a.m. (local time at the 
designated place of presentment) for 
checks presented by private-sector 
banks for same-day settlement, but the 
paying bank may establish reasonable 
delivery requirements, such as providing 
access to a night depository during the 
hours the bank is closed, The Board also 
has adopted revisions to the 
Commentary to clarify the final rule.

Advance Notice
The Board’s proposal did not require a 

presenting bank to give advance notice 
to the paying bank before presenting 
checks for same-day settlement. The 
Board stated in the proposal that it 
believes that, in practice, presenting 
banks would contact paying banks to 
determine the paying bank's 
presentment location for same-day 
settlement, and this contact would serve

to notify paying banks of future check 
presentments.

The Board received 86 comments 
regarding advance notice. All 86 
commenters stated that the presenting 
bank should be required to give some 
form of advance notice to the paying 
bank prior to presenting checks for 
same-day settlement. Twenty-eight 
commenters suggested time frames for 
advance notice ranging from six hours to 
thirty days. One commenter suggested 
that the industry should establish the 
time frame. Ten commenters suggested 
information that should be provided in 
the advance notice, including estimated 
presentment time, average daily volume 
and dollar amount of checks to be 
presented, the method of settlement, 
procedures for handling adjustments 
and late presentments, and a list of 
contact people and telephone numbers.

Eight commenters stated that advance 
notice is necessary in order to give the 
paying bank time to prepare 
operationally for handling additional 
presentments. These commenters noted 
that the paying bank needs to control 
the processing workflow and, therefore, 
needs advance notice to make 
operational adjustments and schedule 
proper staffing levels. They expressed 
concern that lack of advance notice 
could cause scheduling problems and 
additional staff expense. One 
commenter noted that the paying bank 
needs advance notice in order to add the 
presenting bank to its recurring wires 
database and to make other operational 
changes.

Eleven commenters stated that the 
advance notice should result in a 
written agreement between the 
presenting bank and paying bank prior 
to presentment for same-day settlement. 
They suggested that the agreement 
cover all procedures related to same- 
day settlement. Three commenters 
recommended that the paying bank be 
exempted from same-day settlement 
requirements if the presenting bank fails 
to give advance notice. One commenter 
stated that the paying bank should be 
allowed to refuse presentments without 
prior advance notice.

As explained above in the 
“Presentment Deadline” discussion, the 
final rule states that a bank may present 
checks for same-day settlement "in 
accordance with reasonable delivery 
requirements established by the paying 
bank.” The Commentary to the final rule 
indicates that the paying bank may 
establish reasonable delivery 
requirements to safeguard the checks 
presented and that if a presenting bank 
fails to follow reasonable delivery 
requirements, it runs the risk that it will 
not have presented the checks. The

Board believes that a presenting bank 
generally will find it necessary to 
contact the paying bank to determine 
the appropriate presentment location 
and delivery instructions. In addition, 
presentments would be subject to the 
regulation’s good faith standard. The 
Board believes that the practical effects 
of allowing the paying bank to establish 
reasonable delivery requirements and 
requiring presenting banks to present 
checks in a manner consistent with 
reasonable commercial standards of fai 
dealing will be that presenting banks 
generally will contact paying banks to 
determine the delivery requirements 
and/or for other purposes, and this 
contact will serve to notify paying bank 
of future check presentments. The Boan 
also believes that it is in the presenting 
bank's interest to provide advance 
notice so that it can furnish necessary 
information for settlement and thereby 
facilitate timely settlement by the 
paying bank.

Thirteen commenters expressed 
concern that the regulation’s reliance or 
a good faith standard is insufficient due 
to the level of abuse that could occur 
before legal costs would justify fiction 
by the paying bank. They stress id that 
the good faith standard is not explicit 
enough to resolve all potential, conflicts 
resulting from lack of advance- notice. 
The Board believes that the vequiremen 
that banks presenting checks for same- 
day settlement do so in accordance witl 
reasonable delivery requirements 
established by the paying bank, in 
addition to the general good faith 
standard, addresses these concerns. 
Even if the regulation included more 
specific requirements, the Board notes 
that an aggrieved party that was unable 
to resolve its dispute with the other 
party would nonetheless have to seek 
remedy through the counts, because 
subpart C of the regulation is not subjec 
to administrative enforcement.

Two commenters stated that advance 
notice should be required for private- 
sector presentment since Reserve Banks 
require advance notice prior to 
presentment. Under the rule, a Federal 
Reserve Bank cannot require advance 
notice as a condition to providing same- 
day settlement for checks presented by 
8 a.m. and payable by that Federal 
Reserve Bank. An additional commenter 
noted that Reserve Banks would require 
advance notice prior to presentment 
under the proposed presentment point 
service. Under this proposed service, the 
Reserve Bank would require the paying 
bank, rather than the presenting bank, tc 
provide advance notice so that the 
Reserve Bank would be aware of which
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laying banks planned to use this 
lervice.

Two commenters stated that advance 
lotice should be required for 
iresentments of large volumes of 
:hecks. The Board believes that the 
egulation’s good faith standard in 
injunction with reasonable delivery 
equirements address this concern. The 
Commentary indicates that presenting a  
arge volume of checks without prior 
lotice could be viewed as not meeting 
easonable commercial standards of fair 
iealing and therefore may not constitute 
iresentment in good faith.

Two commenters suggested that the 
7ederal Reserve should offer a 
lotification service. The Board believes 
here would not be any benefit gained 
iy having the Reserve Banks act as a 
;onduit of information between the 
iresenting bank and the paying bank 
■ ather than the presenting bank 
sroviding advance notice directly to the 
laying bank.

For the reasons explained above, the 
3oard has not adopted an advance 
lotice requirement for same-day 
iettlement. The Board continues to 
relieve that, in practice, presenting 
lanks should contact paying banks 
lefore presenting for same-day 
settlement to determine the appropriate 
iresentment location and delivery 
'equirements.

Form of Settlement

The proposed rule required settlement 
:o be in the form of a credit to an 
account at a Reserve Bank designated 
iy the presenting bank (e.g., a Fedwire 
:ran8fer) or in some other form to which 
the presenting bank agrees. The Board 
received 18 comments specifically 
addressing this aspect of the proposal. 
Dne commenter supported the proposed 
Form of settlement as an improvement 
Dver settlement by remittance draft, 
which results in a float cost to the 
presenting bank and prevents the 
presenting bank from investing the 
settlement proceeds on the day of 
presentment.

Two commenters stated that 
settlement could be handled most 
efficiently through a Reserve Bank 
settlement service, because banks 
maintain, or have a correspondent bank 
that maintains, an account at a Reserve 
Bank, and same-day settlement could be 
incorporated into their daily business 
with the Federal Reserve. As stated 
earlier, the Board requested comment on 
the feasibility of a bilateral settlement 
service and will take final action on 
Reserve Bank services to facilitate a 
same-day settlement environment in the 
near future.

Other commenters raised concerns 
regarding the operational aspects of the 
proposal. Six commenters stated that 
paying banks would likely delay 
settlement as long as possible, creating 
Fedwire gridlock during the late 
afternoon. Based on the expected 
number of same-day settlement 
presentments, as estimated in the 
discussion of direct net social benefit, 
the Board does not believe that a 
payments gridlock will develop on 
Fedwire due to check settlement 
payments, but the Federal Reserve will 
continue to monitor the time-of-day 
distribution of Fedwire transfers. One 
commenter asked if Fedwire would 
remain open long enough for all 
settlements to be made. Absent unusual 
circumstances, the Federal Reserve does 
not plan to extend Fedwire hours solely 
to allow paying banks to complete their 
funds transfers for same-day settlement. 
Paying banks should plan to make their 
settlement payments within the 
scheduled Fedwire operating hours. Two 
commenters suggested that the paying 
bank should be able to reverse all or N 
part of a settlement on the same 
business day the settlement was made. 
However, allowing revocation of 
Fedwire funds transfers would be 
contrary to Regulation) and would 
change the nature of Fedwire transfers, 
which are final when made. The Board 
believes that permitting revocable 
Fedwire transfers would undermine the 
finality of Fedwire funds transfers, 
thereby introducing uncertainty and 
delays into these transactions.

Other commenters expressed 
concerns about the cost of settlement by 
Fedwire. Three commenters noted that 
the proposal would result in increased 
bank costs in the funds transfer 
operations and adjustments areas. Three 
commenters suggested that the charge 
for the Fedwire same-day settlement 
transfer should be assessed to the 
presenting bank, possibly by allowing 
the paying bank to deduct the cost of 
sending the funds transfer from the 
settlement total. The commenters noted 
that the presenting bank could avoid the 
funds transfer charge by establishing an 
account with the paying bank and 
accepting settlement by a credit to that 
account. The Board believes that the 
reconcilement complexities for the 
presenting bank associated with 
permitting the paying bank to deduct 
from Fedwire settlement transfers its 
cost of sending the transfers outweigh 
the benefits that would accrue to the 
paying bank from shifting these costs to 
the presenting bank. Moreover, if the 
ability of a paying bank to deduct its 
settlement cost encourages presenting 
banks to accept settlement by credit to

accounts at the paying bank, it may 
reintroduce certain presentment barriers 
that the same-day settlement rule is 
intended to eliminate. The Board 
believes that the cost of maintaining and 
crediting an account of the presenting 
bank at the paying bank, and the 
subsequent transfer of those funds to the 
presenting bank, generally would 
exceed the cost of settling by Fedwire 
transfer.

The Board has adopted its proposed 
requirement that settlement under the 
same-day settlement rule must be in the 
form of a credit to an account at a 
Reserve Bank designated by the 
presenting bank (e.g., a Fedwire 
transfer) or in some other form to which 
the presenting bank agrees.

Time of Settlement

The Board proposed to require the 
paying bank to settle for checks that 
meet the same-day settlement 
requirements by the close of Fedwire on 
the business day it receives the checks. 
In its proposal, the Board noted that 
Regulation J required that a paying bank 
make settlement proceeds available for 
a check presented by a Reserve Bank by 
the close of the Reserve Bank's banking 
day on the day of presentment (12 CFR 
210.99(a)(2)). The Board also noted that, 
as part of its daylight overdraft 
measurement proposal, it had proposed 
an amendment to Regulation J to allow 
the Reserve Banks to debit paying 
banks’ accounts by the end of the clock 
hour after the hour during which 
presentment had taken place,11 or one 
hour after the scheduled opening of 
Fedwire, whichever was later (or by 
such later time as provided in the 
Reserve Bank’s operating circular). The 
Board requested comment on whether 
the settlement time for checks presented 
by private-sector banks under the same- 
day settlement rule should conform to 
the settlement time for checks presented 
by Reserve Banks under any future 
Regulation J amendment. (Tlie Board has 
recently adopted this amendment to 
Regulation J—see Docket R-0722, 
elsewhere in today’s Federal Register.) 
The Board also requested comment on 
whether paying banks would be 
operationally equipped to make same- 
day settlement with private-sector 
presenting banks by the later of one 
hour after presentment or one hour after 
the opening of Fedwire.

11 For example, checks presented at 12:30 p.m. ET 
would have to be settled for by 2 p.m. ET.
Generally, paying banks authorize Reserve Banks, 
through an autocharge agreement, to debit their 
reserve or clearing account or the account of their 
correspondent settlement agent for the amount of 
checks presented.
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The Board received 85 comments 
regarding the proposed time of 
settlement. Twenty-five commenters 
favored making the private-sector same- 
day settlement time consistent with the 
Reserve Banks' settlement time under 
Regulation ], even if Regulation J is 
amended to provide a settlement time as 
early as one hour after presentment. 
Eight commenters stated that the 
settlement times under Regulations } 
and CC should be consistent, but that 
one hour after presentment is not 
reasonable. These commenters favored 
consistency to prevent Reserve Banks 
from having an unfair competitive 
advantage and to prevent settlement 
delays by paying banks for the purpose 
of improving their daylight overdraft 
positions. Four commenters stated that a 
requirement to settle one hour after 
presentment should not pose operational 
problems, as it is not necessary to 
process checks before settling for them. 
Commenters suggested various 
alternative settlement times, ranging 
from 11 a.m. to 5 p.m.; two commenters 
suggested the Board form an advisory 
group on settlement issues under 
Regulations J and CC.

Four commenters were concerned that 
the modifications to Regulation) would 
allow the Reserve Banks to provide 
better intraday availability to depositors 
than the availability provided by 
correspondent banks. One commenter 
was concerned that the cumulative 
effect of the same-day settlement 
proposal, along with the modifications 
to Regulation) and the daylight 
overdraft monitoring program, would 
negatively impact its competitive 
position in relation to the Reserve 
Banks. Two commenters asserted that 
the ability of the Reserve Banks to 
obtain settlement one hour after 
presentment would be a competitive 
advantage and that banks may choose 
to clear through Federal Reserve in 
order to get earlier credit, especially if 
the bank was close to its overdraft limit.

Forty-four commenters opposed 
moving the proposed private-sector 
same-day settlement time from the close 
of Fedwire to earlier in the day to 
conform to Regulation). These 
commenters generally stated that the 
burdens of earlier settlement times for 
private-sector presentment outweigh 
any competitive advantage the Reserve 
Banks may acquire under Regulation). 
Thirteen commenters specifically 
favored retaining the proposed close-of- 
Fedwire settlement time.

Thirty-six of these commenters were 
specifically opposed to a one-hour-after
presentment settlement deadline, 
indicating that it was too short a time

frame. The commenters gave various 
reasons for opposition, such as (1) 
increased daylight overdrafts by paying 
banks, (2) the need to require earlier 
funding of controlled disbursement 
accounts at considerable cost to 
corporate customers, (3) increased risk 
for paying banks, who would be unable 
to detect fraudulent items in one hour 
and thus would be unable to exercise 
their right to return without settling, (4) 
the need for a longer tum-around time 
for paying banks making many separate 
settlement payments and consequent 
potential for Fedwire gridlock, and (5) a 
general increase in operating costs.

The Board believes that, at the 
present time, the settlement time for 
checks presented by private-sector 
banks under § 229.36(f) of Regulation CC 
should not conform to the settlement 
time for checks presented by Reserve 
Banka under Regulation ), as recently 
revised. The Board has reached this 
conclusion after considering the 
reasoning put forth by the commenters 
as well as the fact that conforming the 
two times would (1) create the 
additional burden for the paying bank of 
initiating an early-in-the-day Fedwire 
transfer for private-sector presentments 
(as opposed to settlement payments to 
Reserve Banks, which are made by 
debits to reserve or clearing accounts 
and require no affirmative action by the 
paying bank); (2) result in an increased 
potential for mistakes, even if the 
deadline were met; and (3) increase the 
risk faced by paying banks that may 
want to examine selected cash letters 
presented by certain banks.

Thus, the Board has adopted its 
proposal to require the paying bank to 
settle for checks that meet the same-day 
settlement requirements by the close of 
Fedwire on the business day it receives 
the checks. The Board has decided, in a 
recent action, to price intraday 
overdrafts (see Docket R-0668, 
elsewhere in today’s Federal Register). If 
intraday funds start to have significant 
value, the Board will revisit the issue of 
settlement deadlines for checks 
presented by private-sector banks under 
the same-day settlement rule.

Return Deadline

Under the Board's proposal, if a bank 
presented a check in accordance with 
the time and location requirements for 
same-day settlement, the paying bank 
would have to settle for the check on the 
business day of receipt or return the 
check prior to the close of Fedwire on 
that day. This return deadline, however, 
would be subject to the extension 
provisions of § 229.30(c) of Regulation 
CC. The Board proposed regulatory 
amendments and Commentary revisions

to § 229.30(c) to make explicit the paying 
bank’s ability to use the deadline 
extension provisions when returning a 
check in lieu of settling for it, as well as 
when returning a check after having 
already settled for it.

The Board received fourteen 
comments regarding the mechanics of 
the return process under same-day 
settlement. One commenter supported 
the proposed return deadline extension 
amendments in general.

Seven commenters requests that the 
Board clarify how a paying bank would 
return a check under the same-day 
settlement rule, either with or without 
settlement. The paying bank may return 
checks presented for same-day 
settlement in the same manner that it 
would return any other check in 
accordance with § 229.30. The paying 
bank need not return the check directly 
to the presenting bank. If a paying bank 
returns a check on the day of 
presentment without settling for the 
check and receives settlement for the 
returned check from a returning bank, it 
must promptly pay the amount of the 
returned check to the presenting bank. 
(See Commentary to § 229.30(a).)

Six commenters requested an 
expanded explanation of the effect of 
settling or not settling on the paying 
bank’s right to return e check. The 
regulation provides that a paying bank 
must settle for or return a check meeting 
the same-day settlement requirements 
by the close of Fedwire on the day of 
presentment. If the paying bank does 
neither, it becomes accountable for the 
check and cannot return it on the 
subsequent business day. The Board has 
revised the Commentary to clarify how 
the requirement affects the deferred 
posting and accountability provisions of 
UCC §§ 4-301(a) and 4-302(a).

The Board has adopted, with minor 
technical changes, the proposed 
amendments and Commentary revisions 
to § 229.30(c), which make explicit the 
paying bank’s ability to use the deadline 
extension provisions when returning a 
check in lieu of settling for it, as well as 
when returning a check after having 
already settled for it.

Good Faith Standard

The Board proposed that presenting 
banks and paying banks be held to a 
standard of good faith, defined as 
“honesty in fact and the observance of 
reasonable commercial standards of fair 
dealing.” The proposed definition is 
consistent with the good faith definition 
in UCC § 3-103(a)(4) (1990 version). The 
Board gave examples of behavior that 
may not constitute good faith, such as 
designating a presentment location for
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tie primary purpose of discouraging 
anks from presenting checks for same- 
lay settlement and presenting a large 
olume of checks without prior notice. 
The Board received 67 comments on 

tie proposed good faith language. Two 
ommenters supported the proposal 
without specific comment. Forty-one 
ommenters stated that a good faith 
tandard would not work well unless 
he rule also provided for advance 
lotice of presentment and standards for 
djustments and quality controls. Eleven 
ommenters stated that good faith is not 
i useful standard because it does not 
irovide enough protection to paying 
tanks or act as an effective disincentive
0 misbehavior by presenting banks, is 
nsufficient to resolve most disputes, 
vill cause controversy and litigation 
iver the meaning of the provision, and 
vill deter timely settlement when 
[isputes arise. One commenter 
equested that the Federal Reserve 
txercise enforcement authority and 
tstablish penalties for good faith 
notations.

As discussed above, some of the 
loncems raised by the commenters are 
iddressed by the amended provisions of
1 229.38(0(1) that allow the paying bank 
o establish reasonable delivery 
equirements. This provision will 
irovide a strong incentive for the 
iresenting bank to contact the paying 
>ank before presenting checks for same- 
lay settlement, thereby providing 
idvance notice and also providing an 
ipportunity for the paying and 
iresenting banks to work out the 
iperational details of presentment and 
settlement. Hie Board acknowledges 
hat disputes will arise as to what 
behavior constitutes good faith but 
relieves that resolution of those 
iisputes is best left to the private sector 
ir the courts on a case-by-case basis.

Twelve commenters requested that 
:he Board further clarify the meaning of 
good faith, such as by providing more 
examples. The Board has revised the 
Commentary to provide an additional 
example of what might constitute bad 
faith. If banks, in the general course of 
business, regularly agree to certain 
practices related to same-day 
settlement, it might not be considered 
consistent with reasonable commercial 
standards of fair dealing, and therefore 
might not be considered good faith for a 
bank to refuse to agree to those 
practices if agreeing would not cause it 
harm. The Board does not believe 
numerous examples are appropriate, 
because the determination of whether 
an action is taken in good faith is 
dependent on the circumstances.

One commenter asked whether the 
good faith standard would require

paying banks to open early enough to 
receive presentment at 8 a.m. Under the 
final rule, the paying bank may establish 
reasonable delivery requirements, such 
as providing night depository access to 
presenting banks, which would obviate 
the need to open before 8 a.m. to accept 
presentment.

The Board has adopted the proposed 
definition of good faith and has 
provided an additional example of good 
faith in the Commentary.

Warranties

The Board proposed to amend § 229.34 
to require the presenting bank to 
warrant to the paying bank that the total 
amount of the checks presented, as 
noted on the cash letter, equals the total 
amount as encoded in magnetic ink on 
the MICR lines of the checks. The 
proposed amount warranty would apply 
in any presentment situation, not just to 
presentment for same-day settlement 
under § 229.36(f). The Board requested 
comment on whether the proposed 
warranty should be extended to apply to 
any bank in the check collection or 
return chain that receives settlement for 
checks or returned checks or whether 
the warranty should be limited to checks 
presented for same-day settlement in 
accordance with proposed § 229.36(f).

The proposal did not include a 
warranty as to the accuracy of the 
encoding on each check (i.e., that the 
value of the check as encoded on its 
MICR line is equal to the face value of 
the check) because such a warranty is 
included in § 4-209 of the 1990 version 
of the UCC. Thus, in states that adopt 
the new UCC, the encoding banks would 
make warranties to cover encoding 
accuracy and these warranties would 
extend to all of the banks that 
subsequently handle the check.

The purpose of the proposed 
presenting bank amount warranty was 
to alleviate risk faced by the paying 
bank under the same-day settlement 
rule. Because the paying bank often will 
not have the time to verify the contents 
of a cash letter, the settlement will 
generally be made on the basis of the 
stated cash letter total. This total may 
be overstated due to an error by the 
presenting bank. If a paying bank fails 
to settle for the full amount of a cash 
letter, it may lose the right to return the 
checks it has received in the cash letter. 
Consequently, by settling for the stated 
amount of the cash letter, the paying 
bank would bear a risk, not of its own 
choice, that the presenting bank would 
be unable to unwilling to process 
adjustments for excess payments for 
same-day settlement cash letters. The 
proposed amount warranty would have 
placed a duty on the presenting bank to

ensure the accuracy of its stated cash 
letter total.

The Board received 61 comments on 
the proposed amount warranty 
provisions. Thirteen commenters 
supported the proposal in general terms. 
Two commenters stated that the 
warranty would be difficult and costly 
for paying banks to enforce. Two 
commenters believed that the warranty 
would be of.little use to the paying bank 
if the presenting bank fails, and two 
commenters stated that it is unclear 
whether the warranty would continue 
against the FDIC as receiver. The Board 
recognizes that the warranty provisions 
may be limited in their effectiveness but 
believes there are many situations in 
which they could alleviate risk to the 
paying bank.

Ten commenters supported the 
provisions of the proposal that applied 
the amount warranty to all cash letters 
presented, not just those presented 
under § 229.36(f). Two commenters 
stated that the warranty should be 
limited to same-day settlement 
situations because only under same-day 
settlement will the paying bank provide 
settlement on an unverified cash letter. 
However, the Board believes that many 
paying banks settle with private-sector 
presenting banks today based on the 
stated value of a cash letter prior to 
verification. Limiting the amount 
warranty to checks presented under 
§ 229.36(f) would put an additional 
burden on the paying bank to show that 
the check had been presented as part of 
a same-day settlement cash letter. The 
Board believes that these results would 
be undesirable and may have a chilling 
effect on the paying bank’s willingness 
to vary the terms of the same-day 
settlement rule by agreement with the 
presenting bank, if the variations result 
in the loss of the warranty protections. 
Thus, the Board has provided that the 
amount warranty covers all check 
presentments.

One commenter requested that the 
Board include a jurisdiction and venue 
provision allowing the paying bank to 
sue the presenting bank where the 
presentment is made rather than where 
the presenting bank is located. The 
Board has not included such a provision 
because it believes that jurisdictional 
determinations are more properly made 
by other law.

Twenty-six commenters supported the 
extension of the amount warranty to 
any bank in the forward collection or 
return chain that receives and settles for 
checks or returned checks; only one 
commenter stated that the weiranty 
should be limited to checks presented to 
the paying bank. Those commenters in

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



46966 Federal Register / Vol. 57, No. 199 / Wednesday, October 14, 1992 / Rules and Regulations

favor of extending the warranty noted 
that an extension would improve the 
overall quality of cash letters, promote 
efficiency in the check collection 
system, and give the same rights and 
responsibilities to all banks in the 
system.

Twenty commenters requested that 
the regulation incorporate the UCC 
encoding warranty to ensure consistent 
rights for all payments system 
participants. The commenters stated 
that it is uncertain whether all states 
will adopt the new Article 4 promptly 
and that the paying bank requires the 
strongest protection possible.

The Board has adopted a modified 
version of the proposed amount 
warranty and has extended the 
warranty to all banks in the forward 
collection and return chain. Any bank 
that transfers and receives settlement 
for a check or return check warrants 
that the amount of settlement demanded 
or indicated on the cash letter equals the 
total of the checks transferred.

The Board also has adopted a 
modified version of the encoding 
warranty of § 4-209 of the 1990 UCC 
under which the transferring bank 
warrants that the MICR encoding on the 
checks transferred is accurate. This 
warranty differs from the ICC encoding 
warranty in that any transferring bank, 
rather than the encoding bank only, 
makes the encoding warranty. The 
difference is intended to facilitate the 
making of warranty claims by permitting 
them to be made against the presenting 
bank and then passed back up the 
collection chain, much in the same 
manner as other warranties under the 
UCC. In addition, the Board has 
provided a right of set-off in the 
regulation, allowing the paying bank to 
set off adjustment amounts owed by a 
presenting bank against future 
settlement payments to that presenting 
bank. The Commentary of § 229.34(c) 
has been revised to explain the modified 
warranties.

Preference/Security Interest

The Board proposed an amendment to 
§ 229.39 of Regulation CC that would 
give a paying bank a preferred claim 
against a closed presenting bank in the 
event that the presenting bank did not 
reimburse the paying bank for 
adjustments owed to the paying bank. 
This proposed preference would have 
been available to paying banks versus 
presenting banks in all presentment 
situations and would not have been 
limited to presentments made in 
accordance with the same-day 
settlement rule. The Board requested 
comment on whether this preference for 
paying banks should be limited to

checks presented for same-day 
settlement in accordance with 
§ 229.36(f) or, alternatively, whether any 
bank in the forward collection or return 
chain that receives and settles for 
checks should have a preferred claim for 
adjustments versus the bank with which 
it settled.

The proposed preference applied to 
adjustments to a settlement made by the 
paying bank that is in excess of the 
value of the checks presented The 
proposed preference extended to 
adjustments for inaccurate cash letter 
totals (warranted under § 229.34(c)) as 
well as to adjustments for encoding 
errors (warranted under revised UCC 
§ 4-209). The Board requested comment 
on whether Regulation CC should 
provide a security interest to the paying 
bank in the proceeds of the settlement 
paid to the presenting bank, rather than 
the proposed preference.

The Board received 62 comments on 
the preference proposal. Twenty-five 
commenters supported the preference 
provision overall. Seventeen 
commenters expressed concern 
regarding the amount of protection the 
preference claim would afford paying 
banks, particularly because the paying 
bank would hold no collateral to secure 
possible adjustments. Six of these 
commenters stated that the preference 
provision may be inconsistent with 
other laws, such as the Federal Deposit 
Insurance Act, the National Bank Act, 
and state depositor preference laws.
One commenter believed that the FDIC 
would need to issue regulations 
recognizing the preferred claim under 
Regulation CC. Another commenter 
stated provisions adopted by the Board, 
whether a preference claim or a security 
interest, should override state law and 
the UCC, but that a federal preference or 
security interest should not infringe on a 
bank’s right to establish a security 
interest under state law when possible. 
This commenter also suggested that 
there be a federal right of set-off, rather 
than relying on state common law. (The 
Board has incorporated a set-off 
provision in § 229.34(c)(4).)

Seven commenters supported the 
alternative of providing the paying bank 
with a security interest in the proceeds 
of the settlement paid to the presenting 
bank, and one commenter suggested that 
the Board provide both a preferred claim 
and a security interest. Eleven 
comnmenters, however, identified 
problems with the security interest 
approach, such as the absence of 
collateral, the validity of the security 
interest under the Federal Deposit 
Insurance Act, and the proposal’s lack 
of specificity.

The Board believes that the problems 
raised by the commenters regarding the 
preference provision would not be 
solved by giving the paying bank a 
security interest in the settlement 
amount. Even if the Board provided an 
automatic perfected security interest foi 
the paying bank, the paying bank would 
not have possession of the settlement 
funds nor would the funds be readily 
distinguishable from the other assets of 
the presenting bank. Thus, the paying 
bank would have nothing to liquidate 
should the presenting bank fail. In the 
end, the security interest would have thi 
same effect as the proposed preference.

Under 12 U.S.C. 1821(e)(ll), the FDIC 
as receiver may not avoid any legally 
enforceable or perfected security 
interests in any of the assets of any 
depository institution except where sue! 
an interest is taken in contemplation of 
the institution’s insolvency or with the 
intent to hinder, delay, or defraud the 
institution or the creditors of such 
institution. The Board has revised the 
Commentary to clarify that the 
preference is intended to be equivalent 
to a perfected security interest for 
purposes of the FDI Act and similar 
provisions of state law. Although it is 
possible to construe the preference for 
paying banks as inconsistent with the 
ratable distribution provisions of the 
National Bank Act, the Board believes 
the preference would be valid in many 
situations and thus has adopted a 
modified version of the proposal.

Twenty-two commenters supported 
the extension of the preference to all 
banks in the forward collection and 
return chain that receive and settle for 
checks or returned checks. Nine 
commenters supported the proposed 
language extending the preference to all 
paying banks, regardless of whether 
checks were presented for same-day 
settlement. Alternatively, three 
commenters favored limiting the 
preference claim to the paying bank 
under same-day settlement situations. 
These commenters noted that inclusion 
of other paying banks would dilute the 
protection of the paying bank under 
same-day settlement and that a higher 
preference is justified because the 
paying bank under same-day settlement 
is required to make settlement without 
regard to the risk characteristics of the 
presenting bank.

The Board has adopted the proposed 
language providing the preference claim 
to any paying bank, regardless of 
whether presentment was made for 
same-day settlement. The purpose of the 
preference is to provide protection to 
paying banks, which, under the same- 
day settlement rule, have no choice bui
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to settle with any banks that present 
:hecks in accordance with the rule, 
rherefore, the preferred claim 
established by § 229.39(e) is available 
anly to paying banks and not to other 
aanks in the forward collection or return 
:hain. The preferred claim is not limited 
to same-day settlement situations so 
hat the paying bank will not bear the 
3urden of proving a particular check 
<vas presented for same-day settlement. 
The Board believes such a limitation 
:ould have a chilling effect on the 
rnying bank's willingness to vary the 
erms of the same-day settlement rule by 
igreement with the presenting bank, if 
he variations result in the loss of the 
^referred claim protections.

The Board received several comments 
■e questing various clarifications to the 
proposed preference provision. Five 
:ommenters suggested that the preferred 
:laim or security interest (whichever the 
Joard adopts) should extend to claims 
ither than adjustments, such as breach 
)f presentment warranty for forged or 
nissing endorsements and alterations or 
ailure to settle for a returned check. 
Section 229.39(a) of Regulation CC 
llready provides that when a returned 
dieck is transferred to a bank that 
lubsequently fails without settling for 
he check, the transferor bank is entitled 
o possession of the check and may 
etum it through other channels. A 
)referred claim against a failed bank for 
orgeries, missing endorsements, and 
(Iterations may reduce risk to the 
laying bank; however, that risk is not 
lirectly related to the obligation to make 
tame-day settlement under this rule and 
vas not addressed in the original 
iroposal. The Board may request 
.omment in the future on an expansion 
if the preference to cover such 
)resentment warranties.

One commenter requested that the 
Joard use the term "first priority" 
lecause the term “preference," under 
he Bankruptcy Code, means a transfer 
subject to avoidance by the debtor or 
rustee. The Board used the term 
‘preference" to conform to the usage of 
hat term in the UCC, as well as in 
\ 229.39 of Regulation CC. The Board 
lelieves that the context of the usage 
ndicates that a "preference" in 
Regulation CC refers to a priority claim, 
lot an avoidable transfer.

Other commenters requested that the 
Joard establish a rule for prioritizing 
:laims under the proposal and set time 
imits for making and paying claims. The 
loard believes these issues would be 
;ovemed by other applicable state and 
ederal law regarding claims on failed 
ianks.

Some commenters suggested 
iltematives to the preference or security
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interest. One commenter suggested that 
the paying bank be allowed to establish 
an interest-bearing account for the 
presenting bank and require a sufficient 
balance to allow for payment of returns 
and adjustments. Paying interest on 
demand deposits is prohibited by 
various federal banking laws. Eight 
commenters suggested that the paying 
bank be allowed to refuse presentment 
from or defer settlement to a presenting 
bank with inadequate capital. These 
suggestions would impose conditions on 
same-day settlement that paying banks 
often require of presenting banks today. 
One of the purposes of the same-day 
settlement rule, as discussed elsewhere 
in this notice, is to eliminate such 
requirements.

For the reasons discussed above, the 
Board has adopted a modified version of 
the proposed preference, which gives 
the paying bank a preferred claim 
against a failed presenting bank that 
breaches an amount or encoding 
warranty as provided in $ 229.34(c). The 
Board also has expanded the proposed 
Commentary to § 229.39(e) to clarify the 
intent of the provision.

Paying Bank Closed

Under the proposal, if the paying bank 
were closed voluntarily on a business 
day and were unable to settle for checks 
presented that day, the paying bank 
would have to settle for the checks by 
the close of its next banking day. In 
addition, the paying bank would have to 
pay interest compensation to the 
presenting bank for the value of the float 
associated with the delayed settlement. 
The Board proposed an amendment to 
5 229.2 to define "interest 
compensation" as an amount of money 
calculated at the Federal Funds rate as 
provided in $ 4A-506(b) of the UCC.

The Board received 26 comments on 
the proposed rule for voluntary closing. 
Ten commenters supported the proposal 
overall. Twelve commenters asked the 
Board to clarify whether mandatory 
closing under state law is considered 
“voluntary.” A bank may be closed 
under mandate of state law on a 
business day that is a state holiday. 
Closings required by law are not 
voluntary, and the rule’s interest 
compensation provisions are not 
applicable to checks presented on those 
days. However, most state holidays are 
not mandatory bank holidays, rather 
they permit banks to close on those 
days. If a bank chose to close on such a 
day, the closing would be considered 
voluntary under the regulation. The 
Board has amended the regulation and 
revised the Commentary to reflect this 
distinction and to clarify that if the 
paying bank were closed on a business

day, whether voluntarily or 
involuntarily, it would have to settle for 
the checks by the close of Fedwire on its 
next banking day. (However, interest 
compensation would be due only if the 
closing was voluntary.)

One commenter suggested that 
voluntary closure be defined according 
to local practice, and another 
commenter suggested that the Federal 
Reserve establish a uniform holiday 
schedule. The Board believes that 
federal and state laws are appropriate 
means to determining when closure is 
voluntary and that it is not necessary for 
the Board to preempt state law 
mandating bank closures on state 
holidays.

One commenter requested 
clarification of the paying bank’s duties 
regarding checks received on weekends 
and holidays. The revised Commentary 
to § 229.38(f) addresses the duties of 
paying banks for checks presented after 
the 8 a.m. deadline. The revised 
Commentary (under the heading 
"Settlement") explains that checks 
received on days that are not business 
days, such as weekends or federal 
holidays, would be considered 
presented for same-day settlement on 
the next business day.

Three commenters requested 
clarification of the paying bank's duties 
for checks received when the paying 
bank is closed due to emergency 
conditions (e.g., because of power 
failures or natural disasters). Emergency 
situations are governed by § 229.38(e) of 
the regulation, which excuses certain 
delays if the bank exercises due 
diligence. UCC § 4-109(b) contains 
similar provisions for checks presented 
for settlement under the UCC. A cross- 
reference to these sections has been 
added to the Commentary.

Seven commenters asked the Board to 
clarify the effect on the return cycle 
when a paying bank closes on a 
business day. The Board has revised the 
Commentary to explain that the return 
"clock" for purposes of the UCC 
midnight deadline and expeditious 
return and notice of nonpayment under 
this regulation starts on the paying 
bank's first banking day after the 
business day it is closed. For example, 
assume a bank is closed on a Tuesday 
(a business day, not a banking day for 
that bank), checks are presented to it in 
accordance with the same-day 
settlement requirements before 8 a.m. on 
Tuesday, and the bank reopens on 
Wednesday. The paying bank would 
have to settle for or return the checks by 
the close of Fedwire on Wednesday (or 
by such later deadline pursuant to 
§ 229.30(c)) or become accountable for
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the checks. Assuming the paying bank 
settled on Wednesday, the UCC 
midnight deadline for the checks would 
be Thursday night. The expeditious 
return and notice of nonpayment 
“clock” would start on Wednesday. If 
the Tuesday closing was voluntary, and 
the paying bank settled Wednesday, it 
would have to pay one day’s interest 
compensation to the presenting bank.

One commenter suggested that the 
paying bank be required to acknowledge 
receipt of checks presented when the 
bank is closed voluntarily. The Board 
believes that settlement by the paying 
bank on its next banking day (with 
interest) is an effective form of 
acknowledgement of receipt.

The Board received ten comments 
regarding the definition of interest 
compensation. Six commenters 
supported the proposed definition. One 
commenter opposed the definition 
because it added complexity to the float 
calculation process.

Two commenters suggested that the 
Board require a minimum value of 
checks presented before a presenting 
bank may demand interest 
compensation. The Board believes this 
issue is best resolved by agreement 
between the presenting and paying 
banks.

One commenter noted that using the 
Federal Funds rate would not 
discourage banks from establishing 
voluntary holidays because the Federal 
Funds rate is attractive compared to the 
rates charged to corporate borrowers. 
The Board, however, is not attempting to 
discourage voluntary closing, but rather 
is attempting to compensate presenting 
banks adequately when such closings 
occur.

For the reasons discussed above, the 
Board has adopted the proposed 
provisions regarding closed paying 
banks and interest compensation with 
minor technical changes and has revised 
the Commentary to clarify these 
provisions.
Adjustment, Quality, and Cash Letter 
Standards

The Board’s proposal did not specify 
adjustment standards or other technical 
details, such as cash letter quality 
standards or minimum cash letter size. 
The Board stated in the proposal that it 
believes that resolution of these issues 
should not be imposed by federal 
regulation but can be more efficiently 
worked out between presenting banks 
and paying banks within the context of 
the good faith standard.

Fifty-nine commenters stated that 
adjustment standards should be 
established for presentments made 
under the final same-day settlement

rule. These commenters did not indicate 
whether these standards should be 
incorporated into the rule itself. Six 
commenters stated that an industry 
group should be responsible for 
developing the adjustment standards. 
Five commenters stated that the Federal 
Reserve should be responsible for 
developing these standards. Only one 
commenter stated that adjustment 
standards are not necessary.

Five commenters stated that a lack of 
standardized adjustment procedures 
would increase risks to paying banks. 
Three additional commenters stated that 
a lack of standards would result in 
inconsistent handling of adjustments 
and a potential increase in errors.

The commenters in favor of 
adjustment standards stated that these 
standards should include a methodology 
for handling adjustments, time frames 
for resolution, and minimum dollar 
amounts for adjustment cases. Six 
commenters suggested time frames for 
adjustment resolution, ranging from five 
to twenty days. Three commenters 
suggested minimum dollar amounts for 
adjustments entries, ranging from $10 to 
$25, with smaller amounts absorbed by 
the bank. Three commenters suggested 
that a dollar threshold for adjustments 
should be established above which 
payment would be wired to the 
presenting bank. Two commenters 
stated that a nationwide arbitration 
system should be established to handle 
adjustment claims between banks. One 
commenter stated that the Federal 
Reserve should review its ability to 
monitor and provide settlement for 
adjustments to same-day settlement 
presentments to paying banks. Another 
commenter suggested that the Federal 
Reserve should operate an automated 
adjustment system to handle these 
adjustments.

Fifty-seven commenters stated that 
quality standards for deposits should be 
established for presentments made 
under a same-day settlement rule. These 
commenters stated that the absence of 
standards increases the likelihood of 
disputes between presenting banks and 
paying banks. They also stated that the 
proposal's good faith standard was not 
sufficient to control quality. One 
commenter suggested that the standards 
should be the same as those currently 
required for deposits to Reserve Banks.

The commenters suggested a range of 
quality standards for deposits. Eleven 
commenters suggested cash letter 
formats and standards. Six commenters 
stated that a reject rate threshold should 
be established. Three commenters 
stated that packaging standards should 
be developed. An additional three 
commenters stated that the quality

standards should require checks to be 
pre-encoded and machine-readable, 
including the dollar amount in the M1CR 
line.

Seventeen commenters stated that 
there should be penalties for 
noncompliance with the quality 
standards. They stated that paying 
banks should be allowed to charge 
presentment fees, delay settlement, or 
refuse the presentment when the quality 
standards are not met.

Twenty-five commenters stated that 
the same-day settlement rule should 
require that presentments exceed a 
minimum number of checks, with the 
majority of these commenters suggesting 
a threshold of 300 to 500 checks. 
Nineteen commenters stated that the 
final rule should specify that 
presentments must consist of a minimun 
dollar value, ranging from $50,000 to 
$100,000. These commenters stated that 
these guidelines are necessary to ensure 
that presentments are of a sufficient size 
and dollar value to justify the processin; 
and settlement expense. They stated 
that presentments of cash letters 
containing a small number of checks 
and/or low-value checks would result ii 
increased costs and reduced efficiencies 
for the paying bank.

The Board believes that it is 
preferable that market forces determine 
the development of adjustment and 
quality standards. The Board believes 
that the appropriate technical 
requirements and standards with 
respect to presentments made under the 
same-day settlement rule are likely to 
evolve over time as check collection 
practices change. Therefore, the Board 
believes that incorporating such 
requirements and standards in the 
regulation may be unnecessarily 
inflexible and that the standards can be 
more efficiently worked out in the 
marketplace within the context of the 
good faith standard. In this context, 
industry guidelines might be used as a 
benchmark against which violations of 
the good faith standard could be judged

Effective Date.

The Board received seven comments 
regarding the effective date of the final 
rule. Commenters suggested effective 
dates ranging from six months to two 
years following adoption of the final 
rule. One commenter suggested that the 
rule should be effective for a one-year 
pilot period and the results should then 
be assessed.

The Board has established an 
effective date of January 3,1994. The 
Board believes that a fifteen month 
implementation period provides 
sufficient transition time to minimize
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ny initial implementation disruptions 
nd costs incurred by paying banks and 
resenting banks.

tirect Net Social Benefit of the Final 
:ule

This analysis evaluates the direct net 
ocial benefit of the same-day 
Bttlement rule.* 11 * 11 12 The primary direct 
ffect of same-day settlement will be a 
iduction in check volume and 
ommensurate costs of intermediary 
anks, and in particular Reserve Banks, 
^suiting from an increase in the number 
f checks directly presented to paying 
anks by prior banks in the collection 
hain. While some categories of costs 
!,g., transportation cost and settlement 
ost) will increase in a same-day 
Bttlement environment, other cost 
omponents, primarily check processing 
ost, will decline in the longer term as 
hecks are handled on average by fewer 
anks. Overall, the total short-term 
irect net social cost of same-day 
Bttlement is estimated to be 
pproximately $13 million per year. The 
jnger-term direct net social costs are 
stimated to be negligible (less than $3 
lillion per year).
Estimates of the direct social benefits 

nd costs of same-day settlement to 
eserve Banks, private-sector collection 
anks (in their roles both as 
itermediary banks and presenting 
anks), and paying banks are provided 
elow.

eserve Banks

The volume of checks collected 
trough the Reserve Banks will likely 
ecline as a result of the same-day 
Bttlement rule.13 The demand for

11 Net social benefit measures changes in 
Ticiency, and is the net decrease or increase in the 
tal resource cost of operating the payments 
echanism. In contrast, net private benefit is the 
;t benefit or cost of same-day settlement to a 
irticular party in the check system. The net private 
;nefit of same-day settlement can be positive even 
ough the net social benefit is negative, if real 
source cost increases incurred by presenting 
ink8 are offset by wealth transfers (e.g., reduced 
es paid to intermediary banks or paying banks), 
hich do not affect net social benefit.
11 Commenters on the proposed rule generally 

iticipated that Reserve Bank check volume would 
jcline as a result of the rule, due to increased 
rect presentments as well as a shift in volume 
om Reserve Banks to private-sector intermediary 
inks. Several commenters stated that the Reserve 
inks' remaining volume would consist of checks 
•awn on remote or low-volume endpoints. A few 
immenters noted that Reserve Banks would be 
lie to retain check volume through product 
novation, the proposed same-day settlement 
rrvices, presentment deadlines later than private- 
>ctor intermediary collecting bank deadlines, 
ired pricing, and cost reduction efforts. The 
ajority of comments anticipated that Reserve 
anks should increase their check collection fees in 
ght of their volume declines.

Reserve Bank check services will likely 
be reduced because banks will no longer 
need to use the Reserve Banks as a 
means of avoiding presentment barriers 
imposed by paying banks. The Reserve 
Banks estimate that the same-day 
settlement rule will result in a reduction 
in their fine-sort volume of 40 percent, or 
over 5,000 packages containing a total of 
more than 8 million checks per day.
They estimate that Reserve Bank 
unsorted check deposits will decline by 
about 10 percent, or by 6 million checks 
per day. This represents a total volume 
loss from same-day settlement of 3.6 
billion items per year, almost 18 percent 
of total Federal Reserve check volume. 
Corresponding revenue loss is estimated 
to be $55.7 million per year 
(approximately 9 percent of total 
revenue).

While the revenue loss by the Federal 
Reserve is offset by a corresponding 
reduction in fees paid by banks and, so, 
does not affect net social benefit, the 
cost savings associated with the 
reduction in the volume of checks 
collected through the Reserve Banks is a 
direct social benefit. The Reserve Banks 
estimate a short-run check collection 
cost savings of $9.1 million per year, and 
a longer-run cost savings of $20 million 
per year.14 *

Same-day settlement also may affect 
Federal Reserve services to paying 
banks. Due to the projected volume 
decline, the Reserve Banks may be 
unable to provide a paying bank with 
information on as large a portion of the 
paying bank’s incoming check volume. 
Not taking into consideration any 
revenue or cost associated with 
potential supplemental payor bank 
services, the Reserve Banks estimate 
that payor bank services revenue will 
fall by about 20 percent or $3.3 million 
per year, while the corresponding 
reduction in payor bank services cost 
will be an estimated $1.9 million per 
year.18

The direct net social benefit of the 
same-day settlement rule, attributable to 
coast savings of the Reserve Banks, is 
estimated at $21.9 million per year.

Private-sector Collecting Banks

Same-day settlement will decrease the 
processing costs of correspondent

14 Some of the estimated longer-run cost savings 
is attributable to productivity gains by the Reserve 
Banks, in addition to the volume decline. The 
productivity gains would be prompted by the 
increased competition between Reserve Banks and 
private-sector banks resulting from the same-day 
settlement rule.

18 The $1.9 million annual cost savings assumes 
that 65 percent of the revenue loss, net of PSAF, 
represents costs that would not be incurred if payor 
bank service volume decreases as projected.

intermediary banks to the extent that 
they experience volume declines, and 
will likely increase processing 
transportation, and settlement costs of 
private-sector presenting banks.16

To the extent that banks present 
checks to paying banks that they 
currently deposit unsorted in 
correspondent banks, the processing 
costs of the correspondent 
intermediaries would decrease. If 
unsorted check volume decreases by 1 
million checks per day at private-sector 
correspondent banks as a result of 
same-day settlement, cost savings are 
estimated at $1.5 million per year.17

Private-sector banks would incur 
some incremental transportation cost to 
directly present checks that currently 
are collected through intermediary 
banks. Additional transportation 
expenses of a presenting bank are 
unlikely to be matched by reductions in 
the transportation expenses of 
intermediary banks that currently 
collect the checks because there are 
large economies of scale in the delivery 
of checks.

Many local checks could be delivered 
by banks as part of existing courier 
routes, including routes to branches of 
the presenting bank. Other deliveries 
may require the presenting bank to use 
additional courier services. The 
incremental cost to presenting banks for 
transporting these checks will depend 
on the degree of coordination among 
presenting banks and courier services. 
The analysis assumes that air 
transportation is made on existing 
flights and some, but not complete, 
coordination in ground transportation. 
The estimated level of coordination 
reflects both existing coordination in air 
transportation and the economies of 
scale in both air and ground 
transportation. The incremental 
transportation cost to present checks 
directly that are now collected through 
an intermediary bank is estimated at 
$6.3 million per year.18 This cost might

18 Commenters on the proposed rule generally 
anticipated that collecting banks’ overall check 
collection costs would decrease due to the 
elimination of presentment fees and reduced 
reliance on intermediary collection banks. These 
cost reductions are wealth transfers that do not 
directly affect the net social benefit of the final rule.

11 The Federal Reserve’s average direct and
support cost of processing a check is approximately
1.4 cents. Approximately 50 percent of the cost of
processing checks is personnel and supplies cost.
Because processing fewer items decreases 
personnel cost less than proportionally, an estimate
of 0.6 cents per check is used to estimate the cost
savings to private-sector intermediary banks.

18 The Reserve Banks estimate that 2100 banks 
would receive direct presentments. Board staff 
estimates that each of these banks would receive

Continued
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be reduced if later delivery deadlines 
allow banks to use transportation that is 
less time sensitive.

Direct presentment may also change 
check collection processing costs. Most 
banks will use existing sorting 
equipment to prepare checks for direct 
presentment (if these checks are not 
already fine sorted). But banks may 
change processing schedules, possibly 
including changing staffing, to meet the 
8:00 a.m. presentment deadline rather 
than the deposit deadlines of the 
Reserve Banks or their correspondent 
banks or the presentment deadlines 
currently established by agreements 
with paying banks. For example, banks 
may change the pattern of sorting 
checks to take advantage of same-day 
settlement by fine sorting checks for 
direct presentment to distant endpoints 
earlier in the processing cycle.

The change in banks’ processing cost 
for checks that are presented directly 
under same-day settlement and are 
currently deposited fine sorted in 
Reserve Banks is likely to be very small, 
given that these checks are already fine 
sorted.

The incremental cost of directly 
presenting checks under same-day 
settlement that are currently deposited 
in an intermediary bank unsorted 
includes the cost of fine sorting the 
checks. Generally, banks will find it cost 
effective to fine sort to additional 
endpoints only if they can do so with 
their existing check sorter capacity. If it 
is assumed that no new equipment is 
acquired by presenting banks, that the 
incremental processing cost to a bank of 
fine sorting additional checks is 0.6 
cents per check, and that a total of 7 
million checks per day that are currently 
deposited unsorted in intermediary 
banks will be directly presented under 
same-day settlement18 the additional 
processing cost is estimated to be $1(X5 
million per year.

Settlement cost will also increase 
under same-day settlement as checks 
that are currently collected and settled 
through the Reserve Banks must be

direct presentment* from an average of 6  or 7 banks. 
Coordination among banks {different banks using 
the same courier) mid the ability of banks to present 
checks while making branch deliveries is assumed 
to reduce the number of potential courier stops by 
slightly over two think Thus, it is estimated that 
there would be 2 additional courier stops per bank 
makiag (facet presentments under same-day 
settlement  or 4200 additional courier stops per day 
at an assumed cost of SB per courier atop. Therefore, 
the incremental transportation cost is estimated to 
be $6X million per year.

*• The rnlraiation of the estimated OX cents 
processing cost is described in footnote 17. As noted 
above. Reserve Beak and correspondent beak check 
collection entente k  eotiiented to decline by 
approximately •  miltetr checks and 1 million checks 
pm day. respectively

settled by Fedwire transfer. The cost of 
Fedwire funds transfers sent by paying 
banks to settle with presenting banks is 
estimated to increase the costs of 
presenting banks by $1.7 million. (Paying 
banks would incur the same incremental 
settlement cost since the cost of 
Fedwire funds transfers are assessed on 
both the sending and receiving 
banks.) 20

By directly presenting checks under 
the terms of the same-day settlement 
rule, banks also eliminate fees that are 
currently paid to intermediary banks 
and paying banks. As mentioned earlier, 
this influences a bank's decision to 
present directly under same-day 
settlement, but does not affect net social 
benefit.

The direct net social cost of the same- 
day settlement rule resulting from 
incremental transportation, processing, 
and settlement cost for private-sector 
collecting banks is estimated at $17.0 
million per year.

Paying Banks
Under the same-day settlement rule, a 

paying bank's cost to process a larger 
number of presentments will likely 
increase, as will its settlement cost and 
its cost to obtain electronic M1CR line 
data for cash management services or 
customer account posting.21 In addition, 
a paying bank may assume somewhat 
higher risk associated with returned 
checks and adjustments. Although 
paying banks also will lose presentment 
fee income and income from balances 
held by presenting banks, this 
represents a wealth transfer from the 
paying bank to presenting banks, and

20 The marginal cost for sending or receiving a 
Fedwire funds transfer is estimated to be $0.53, the 
Federal Reserve fee for sending and receiving banks 
with electronic access to the Federal Reserve. Most 
banks that will present or receive checks under 
same-day settlement have an electronic connection 
to the Federal Reserve for Fedwire service. The 
total funds transfer charge is based on 13.000 funds 
transfers per day. There may be some banks with 
small additional incremental costs from processing 
funds transfers. These additional costs are expected 
to be feirh low. and are not included in the 
estimated coat increase.

21 Commentera generally believed that the 
proposed rule would increase paying banks 
operational costs, due to increased direct 
presentments. Commenters also stated that the 
proposed rule would result in: Increased complexity 
in the paying bank's check operation and a 
corresponding loss of efficiency: the need for 
additional staff and additional equipment in order 
to handle the additional direct presentments: and an 
increase in paying banks' settlement and 
reconcilement costs. Commenters stated that paying 
banks would lose revenue from presentment fee 
income and correspondent balances as e result of 
the rule, which are currently used to offset the 
processing and settlement costs associated with 
direct presentments. The paying banks' increased 
operational costs end revenue losses are wealth 
transfers  that do not affect the net social benefit of 
the final rale.

thus does not affect direct social cost c 
benefit.

Under same-day settlement, paying 
banks will not have as much control a: 
they do today over the number of bank 
from which they receive separate 
presentments (although the total numb 
of checks received by a paying bank *  
not be affected by the same-day 
settlement rule, except to the extent th 
the shift in costs encourages a migratic 
to electronic payments), if banks that 
currently collect checks through 
intermediary banks choose to present 
the checks directly to a paying bank 
when same-day settlement becomes 
effective, the paying bank may have tc 
increase staff to process the additiona 
presentments. The additional staffing 
cost if not matched by a reduction in 
intermediary bank cost, will be a net 
social cost. Based on the average 
Federal Reserve personnel cost for fm< 
sort processing of $1 per fine sort 
package, the Board estimates that the 
additional personnel cost necessary to 
process the additional cash letters is 
$3.2 million per year.22 23 * *

The volume of checks processed for 
payor bank services by the Reserve 
Banks is estimated to decrease by moi 
than 200 million checks per year if san 
day settlement is adopted.28 The MIG 
data currently captured by the Reserve 
Banks from these checks would be 
obtained by the paying bank in one of 
three ways. First, the paying bank can 
capture its MICR data itself; second, it 
can contract with an intercept process 
or other third party to obtain the MIG 
data; or, third, it can contract with the 
presenting bank to obtain this 
information. The paying bank is 
assumed to choose the alternative thai 
will provide the electronic MIG? 
information at the least cost and withi 
the paying bank's timeliness 
requirement*. Generally, the presen tin 
bank would be able to provide the 
electronic MIG? information at the lea 
cost and in the most timely manner, 
because the information can be captur 
as an ancillary part of the presenting 
bank's check collection processing 
function. The presenting bank general)

22 The Reserve Banks estimate that each day 
approximately 5000 fine sort packages that are 
currently deposited with the Reserve Banks will 1 
presented directly under same-day settlement. In 
addition, it is estimated that checks from 
approximately 3X60 to 4.000 unsorted cash letter* 
will be outsorted and presented directly. If check 
from each cash letter are presented directly to an 
average of 2 banks, then same-day settlement wil 
increase direct presentments by approximately 
13.000 fine sort packages per day.

23 The estimate of volume loss does not reflect
any potential volume from supplemental payor b«
services.
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rill provide MICR data to the paying 
ank if it can recover its additional cost 
f providing the electronic data, either 
irectly or through later delivery of the 
hysical checks. To the extent that the 
IICR data is not provided by the 
resenting bank, the checks will have to 
e run through a sorter again to obtain 
le MICR data. It is estimated that the 
dditional processing cost for paying 
anks from the need to retrieve MICR 
Lformation from these checks is $2.5 
lillion per year.24

*4 The estimated cost for retrieving MICR data 
spends on the timeliness with which the paying 

ink needs the data. Assume that the cost to the 
rerage bank of retrieving data is equal to the 

'erage Reserve Bank direct cost for MICR capture, 
hich is approximately 0.3 cents per item, plus an 
'erhead cost of 0.5 cents per item. Assume further 
at the cost of retrieving data at banks that provide

Same-day settlement will increase 
risk for paying banks because they may 
receive direct presentments from banks 
that may fail before the resolution of all 
resulting adjustments. Under same-day 
settlement, a paying bank is required to 
credit the account of the presenting 
bank on the day of presentment. Unless 
the losses cause the paying bank to fail, 
there is no net social cost, however, 
since the losses paying banks suffer 
when presenting banks fail are transfers 
from the paying bank to the creditors of

cash management services is 150 percent of that at 
average banks and that 75 percent of the reduction 
in payor bank service volume is directly presented 
to cash management banks. Therefore, the total 
additional data retrieval cost for 225 million items is 
$2.5 million. This cost will decrease if paying banks 
obtain MICR data directly from presenting banks.

the presenting bank. It is unlikely that a 
return or adjustment problem with a 
failed presenting bank will cause a 
paying bank to fail.

As noted in the discussion of private- 
sector collecting bank costs, paying 
banks would incur an incremental cost 
of $1.7 million for Fedwire funds 
transfers sent to presenting banks to 
settle for checks presented under the 
same-day settlement rule. The net social 
cost of same-day settlement resulting 
from the increase in processing costs, 
costs to obtain electronic MICR data, 
and settlement costs at paying banks is 
estimated at $7.4 million per year.

The table below summarizes the 
direct benefits and costs of same-day 
settlement on banks in the check 
system.

D ir e c t  N e t  S o c ia l  B e n e f it  (C o s t )

(In $ Millions/Year)

Process
ing

Transpor
tation

Electronic
MICR
data

Settle
ment

Total direct 
benefit 
(cost)

jserve Banks.............................................................................................................. 9.1 1.9 11.0

ivate-Sector Collecting Banks........................................................................................
*20.0
(9.0)
(3.2)

(6.3)
*21.9
(1.7) (17.0)

lying Banks................................................................................................................ (2.5) (1.7) (7.4)

ital direct benefit (cost)................................................................................................. (3.1)
*7.8

(6.3) (06) (3.4) (13.4)
(2.5)

* Longer-term benefits (costs).

In summary, in a same-day settlement 
lvironment, the volume of checks 
Elected through the Reserve Banks will 
<ely decline, which will allow the 
eserve Banks to reduce costs by 
jproximately $11 million annually in 
e short term and by another $11 
illion per year in the longer term, 
’ivate-sector collecting banks are 
cpected to increase expenses by 
jproximately $17 million, primarily to 
ocess and transport checks for direct 
esentment that are now collected 
rough the Reserve Banks.25 The costs 
paying banks are expected to 

crease by $7.4 million to accommodate 
e shift in the source of receipt of 
leeks from the Reserve Banks to 
ivate-sector presenting banks.
Based on this analysis, the Board has 
included that the direct net social

15 While the analysis indicates that the direct net 
:ial benefit attributable to private-sector 
llecting banks is negative, their net private benefit 
positive, due to the $56 million annual reduction 
fees paid to the Reserve Banks, which more than 
sets the real resource cost increase that they 
:ur. Similarly, the Res* 15, -ve Banks experience a 
gative net private benei.t from the same-day 
tlement rule, since their levenue decline 
nificantly exceeds their cost savings.

benefit of the same-day settlement rule 
is insignificant compared to the total 
resource cost of the check system. 
However, the Board believes that the 
indirect effects resulting from the shift in 
bargaining power between the 
presenting bank and the paying bank 
will result in significant net social 
benefits. These benefits are discussed 
earlier in this notice.

Final Regulatory Flexibility Analysis

Two of the three requirements of a 
final regulatory flexibility analysis (5 
U.S.C. 604), (1) a succinct statement of 
the need for and the objectives of the 
rule and (2) a summary of the issues 
raised by the public comments, the 
agency’s assessment of the issues, and a 
statement of the changes made in the

final rule in response to the comments, 
are discussed above. The third 
requirement of a final regulatory 
flexibility analysis is a description of 
significant alternatives to the rule that 
would minimize the rule’s economic 
impact on small entities and reasons 
why the alternatives were rejected.

The final rule will apply to all banks, 
regardless of size. Small banks have 
raised two major factors that could have 
a negative economic impact, but the 
Board believes that providing 
alternative treatment for small banks, 
such as exempting them from the 
regulation’s coverage, would fail to 
ameliorate all of the small banks' 
concerns and would be counter to the 
purposes of the rule.

Some small banks have argued that, 
as a result of the rule, more banks will 
present directly for same-day settlement 
and check volume will shift from the 
Federal Reserve to the private sector, 
causing an increase in the Federal 
Reserve’s check collection fees. Some 
small banks have argued that 

correspondent bank fees also will rise 
because, historically, the Federal 
Reserve’s fees have been the ceiling for 
check collection fees. Small banks, 

many of which collect checks through 
the Federal Reserve due to their 
reluctance to collect checks through 
correspondent banks with which they 
compete, believe the long-term effects of
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the rule would benefit primarily larger 
correspondent banks.

The collection cost issues raised by 
small banks are related to the secondary 
effects of the rule, and the volume shifts 
that may take place would be 
attributable primarily to the 
applicability of the same-day settlement 
rule to large paying banks. Thus, 
excluding small banks from coverage 
would not prevent most of the volume 
shifts and the attendant potential price 
increases from taking place.

Another potential economic burden on 
paying banks is the risk associated with 
settling for checks without having time 
to verify the contents of the cash letter. 
The paying bank would bear a risk, not 
of its own choice, that the presenting 
bank would be unable or unwilling to 
process adjustments for any excess 
payments. The Board notes that all 
paying banks, not only small ones, 
would face this risk, farther, because of 
the relatively low volume of checks 
drawn on small banks, in many cases it 
will not be cost effective for a 
presenting bank to transport checks for 
direct presentment to a small paying 
bank. Thus, the Board believes that 
small banks will face less "adjustment 
risk” relative to larger banks that 
receive a large volume of check 
presentments. In addition, because the 
primary purpose of the proposal is to 
increase the efficiency of the check 
collection process, to exclude small 
banks from the requirement of making 
same-day settlement would be counter 
to the chief objective of the proposal. 
The Board believes that any burden on 
small banks would be outweighed by 
the improvements in the payments 
system under a rule that applies to all 
checks and all banks.

List of Subjects in 12 CFR Part 229

Banks, banking, Federal Reserve 
System, Reporting and recordkeeping 
requirements.

For the reasons set out in the 
preamble, 12 CFR part 229 is amended 
as follows:

PART 229—(AMENDED]

1. The authority citation for part 229 
continues to read as follows:

Authority: 12 U.S.C. 4001 et seq.

2. In |  229.1, the last sentence of 
paragraph (b)(3] is revised to read as 
follows#:

§ 229.1 Authority and purpose; 
organization.
*  *  * *

(b) * * *
(3) * * * These rules cover the direct 

return of checks, ihe mt r in which

the paying bank and returning banks 
must return checks to the depositary 
bank, notification of nonpayment by the 
paying bank, indorsement and 
presentment of checks, same-day 
settlement for certain checks, the 
liability of banks for failure to comply 
with subpart C of this part, and other 
matters.

3. In § 229.2, paragraph (mm) is 
redesignated as paragraph (pp) and new 
paragraphs (mm), (nn), and (oo) are 
added to read as follows:

§229.2 Definitions. 
* * * * *

(mm) Fedwire has the same meaning 
as that set forth in § 210.26(e) of this 
chapter.

(nn) Good faith means honesty in fact 
and observance of reasonable 
commercial standards of fair dealing.

(oo) Interest compensation means an 
amount of money calculated at the 
average of the Federal Funds rates 
published by the Federal Reserve Bank 
of New York for each of the days for 
which interest compensation is payable, 
divided by 360. The Federal Funds rate 
for any day on which a published rate is 
not available is the same as the 
published rate for the last preceding day 
for which there is a published rate. 
* * * * *

4. In § 229.30, paragraph (c) 
introductory text is revised to read as 
follows:

§ 229.30 Paying bank’s responsibility for 
return of checks.
* * * * *

(c) Extension of deadline. The 
deadline for return or notice of 
nonpayment under the U.C.C., 
Regulation J (12 CFR Part 210), or 
§ 229.36(f)(2) of this part is extended: 
* * * * *

5. In § 229.34, the heading is revised, 
paragraphs (c) and (d) are revised and 
redesignated as paragraphs (d) and (e), 
respectively, and a new paragraph (c) is 
added to read as follows:

§ 229.34 Warranties. 
* * * * *

(c) Warranty of settlement amount, 
encoding, and offset. (1) Each bank that 
presents one or more checks to a paying 
bank and in return receives a settlement 
or other consideration warrants to the 
paying bank that the total amount of the 
checks presented is equal to the total 
amount of the settlement demanded by 
the presenting bank from the paying 
bank.

(2) Each bank that transfers one or 
more checks or returned checks to a 
collecting, returning, or depositary bank 
and in return receives a settlement or

other consideration warrants to the 
transferee bank that the accompanying 
information, if any, accurately indicatei 
the total amount of the checks or 
returned checks transferred.

(3) Each bank that presents or 
transfers a check or returned check 
warrants to any bank that subsequently 
handles it that, at the time of 
presentment or transfer, the informatioi 
encoded after issue in magnetic ink on 
the check or returned check is correct.

(4) A paying bank may set off the 
amount by which the settlement paid t( 
a presenting bank exceeds the total 
amount of the checks presented agains 
subsequent settlements for checks 
presented by that presenting bank.

(d) Damages. Damages for breach of 
these warranties shall not exceed the 
consideration received by the bank tha 
presents or transfers a check or re turn e 
check, plus interest compensation and 
expenses related to the check or 
returned check, if any.

(e) Tender of defense. If a bank is 
sued for breach of a warranty under th 
section, it may give a prior bank in the 
collection or return chain written notio 
of the litigation, and the bank notified 
may then give similar notice to any 
other prior bank. If the notice states th< 
the bank notified may come in and 
defend and that failure to do so will 
bind the bank notified in an action late 
brought by the bank giving the notice a 
to any determination of fact common t< 
the two litigations, the bank notified is 
so bound unless after seasonable recei 
of the notice the bank notified does 
come in and defend.

6. In $ 229.36, a new paragraph (f) is 
added to read as follows:

§ 229.36 Presentment and issuance of 
checks.
* * * * *

(f) Same-day settlement. (1) A check 
is considered presented, and a paying 
bank must settle for or return the checl 
pursuant to paragraph (f)(2) of this 
section, if a presenting bank delivers tl 
check in accordance with reasonable 
delivery requirements established by t 
paying bank and demands payment 
under this paragraph (f)—

(i) At a location designated by the 
paying bank for receipt of checks unde 
this paragraph (f) that is in the check 
processing region consistent with the 
routing number encoded in magnetic ir 
on the check and at which the paying 
bank would be considered to have 
received the check under paragraph (b 
of this section or, if no location is 
designated, at any location described i 
paragraph (b) of this section; and
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(ii) By 8 a.m. on a business day (local 
me of the location described in 
aragraph (f}(l}(i) of this section). 
l paying bank may require that checks 
resented for settlement pursuant to this 
aragraph (f)(1) be separated from other 
irward-coilection checks or returned 
hecks.
(2) If presentment of a check meets 

le requirements of paragraph (f)(1) of 
lis section, the paying bank is 
ccountable to the presenting bank for 
le amount of the check unless, by the 
lose of Fedwire on the business day it 
jceives the check, it either:
(i) Settles with the presenting bank for 

le amount of the check by credit to an 
ccount at a Federal Reserve Bank 
esignated by the presenting bank; or
(ii) Returns the check.
(3) Notwithstanding paragraph (f)(2) 

f this section, if a paying bank closes 
n a business day and receives 
resentment of a check on that day in 
ccordance with paragraph (f)(1) of this 
action, the paying bank is accountable
) the presenting bank for the amount of 
le check unless, by the close of 
edwire on its next banking day, it 
ithen
(i) Settles with the presenting bank for 

le amount of the check by credit to an 
ccount at a Federal Reserve Bank 
esignated by the presenting bank; or
(ii) Returns the check.

' the closing is voluntary, unless the 
aying bank settles for or returns the 
heck in accordance with paragraph 
)(2) of this section, it shall pay interest 
compensation to the presenting bank for 
ach day after the business day on 
rhich the check was presented until the 
aying bank settles for the check, 
lcluding the day of settlement.
7. In § 229.39, paragraph (d) is 

^designated as paragraph (e), and a 
ew paragraph (d) is added to read as 
)llows:

229.39 Insolvency of bank.
* * * *

(d) Preference against presenting 
ank. If a paying bank settles with a 
resenting bank for one or more checks, 
nd if the presenting bank breaches a 
warranty specified in § 229.34(c) (1) or
I) with respect to those checks and 
uspends payments before satisfying the 
aying bank’s warranty claim, the 
aying bank has a preferred claim 
gainst the presenting bank for the 
mount of the warranty claim.

* * * *

ppendbt E to Part 229—{Amended]

8. The Commentary to $ 229.2 is 
mended by adding and reserving a new 
aragraph (mm) and adding new

paragraphs (nn) and (oo) to read as
fo llo w s :

Section 229,2 Definitions 
* * * * *

(mm) [Reserved]
(nn) Good faith. This definition of good  

faith derives from U.C.C. § 3-103(a)(4).
(00) Interest compensation. This 

calculation of interest com pensation derives 
from U.C.C. § 4A -506(b). (See §§ 229.34(d) 
and 229.36(f).)

9. The Commentary to § 229.30(c) is 
am ended by revising the introductory text, 
the first tw o sen ten ces in paragraph (c)(1), 
the second  senten ce in paragraph (c)(2), the 
first senten ce o f the undesignated paragraph 
im m ediately follow ing paragraph (c)(2), and 
the tw o undesignated paragraphs preceding  
paragraph (d) to read as follow s:

Section 229.30 Paying Bank's Responsibility 
for Return of Checks
* * * A *

(c) Extension of deadline. This paragraph 
permits extension  of the dead lines for 
returning a check for w hich  the paying bank  
has previously settled  (generally midnight o f  
the banking day follow ing the banking day on 
w hich the check is received' by the paying  
bank) and for returning a check w ithout 
settling for it (generally midnight o f the 
banking day on w hich  the check  is received  
by the paying bank, or such other time 
provided by $ 210.9 o f Regulation J (12 CFR 
Part 210) or § 229.36(f)(2) o f this part), but not 
of the duty of exped itious return, in tw o  
circum stances:

(1) A  paying bank m ay have a courier that 
leaves after midnight (or after any other 
applicable deadline) to deliver its forward- 
collection  checks. This paragraph rem oves 
the constraint o f the deadline for returned  
checks if the returned check reaches either 
the depositary bank or the returning bank to 
w hich it is sen t on that bank's banking day  
follow ing the expiration o f the applicable  
deadline. * * *

(2) * * * In such a case, the U.C.C. 
deadline for returning checks received  and  
settled  for on Friday, or for returning checks  
received on Saturday w ithout settling for 
them, might require the bank to return the 
checks by midnight Saturday. * * *

The time lim its that are extended  in each  
case are the paying bank’s midnight deadline  
for returning a check for w hich  it has already  
settled  and the paying bank’s deadline for 
returning a check w ithout settling for it in 
U.C.C. §§ 4-301 and 4-302, §§ 210.9 and 
210.12 o f  Regulation ) (12 CFR 210.9 and  
210.12) and S 229.36(f)(2). * * *

The paying bank sa tisfies its midnight or 
other return deadline by dispatching returned  
checks to anofher bank by courier, including  
a courier under contract w ith the paying  
bank, prior to expiration of the deadline.

This paragraph directly affects U.C.C. 5§ 4 -  
301 and 4-302 and 210.9 and 210.12 of 
Regulation J (12 CFR 210.9 and 210.12) to the 
extent that this paragraph applies by its 
terms, and m ay affect other provisions. 
* * * * *

10. The Commentary to § 229.34 is 
am ended by revising the heading, revising  
and redesignating paragraphs (c) and (d) as

paragraphs (d) and (e), respectively, and 
adding a new  paragraph (c) to read as 
follow s:

Section 229.34 Warranties 
* * * * *

(c) W arranty of settlement amount, 
encoding, and offset. Paragraph (c)(1) 
provides that a bank that presents and 
rece ives settlem ent for checks warrants to 
the paying bank that the settlem ent it 
dem ands (e.g., as noted on the cash letter) 
equals the total amount o f the checks it 
presents. This paragraph gives the paying  
bank a warranty claim  against the presenting  
bank for the amount o f any e x cess  settlem ent 
m ade on the b asis o f the amount dem anded, 
plus exp en ses. If the amount dem anded is 
understated, a paying bank discharges its 
settlem ent obligation under U.C.C. § 4-301 by 
paying the am ount dem anded, but remains 
liab le for the amount by w hich the demand is 
understated; the presenting bank is 
nevertheless liab le for exp en ses in resolving  
the adjustment.

W hen checks or returned checks are 
transferred to a collecting, returning, or 
depositary bank, the transferor bank is not 
required to dem and settlem ent, as is required 
upon presentm ent to the paying bank. 
H ow ever, often the checks or returned checks 
w ill be accom panied by information (such as 
a cash  letter listing) that w ill indicate the 
total o f the checks or returned checks. 
Paragraph (c)(2) provides that if the 
transferor bank includes information  
indicating the total am ount o f checks or 
returned checks transferred, it w arrants that 
the information is correct (i.e., equals the 
actual total o f the item s).

Paragraph (c)(3) provides that a bank that 
presents or transfers a check or returned 
check warrants the accuracy o f the m agnetic  
ink encoding that w as placed  on the item  
after issue, and that ex ists  at the time of 
presentm ent or transfer, to any bank that 
subsequently handles the check or returned 
check. Under U.C.C. S 4-209(a), only the 
encoder (or the encoder and the depositary  
bank, if  the encoder is a custom er of the 
depositary bank) w arrants the encoding  
accuracy, thus any claim s on the warranty  
m ust be directed to the encoder. Paragraph
(c)(3) expands on the U.C.C. by providing that 
all banks that transfer or present a check or 
returned-check m ake the encoding warranty. 
In addition, under the U.C.C., the encoder  
m akes the warranty to subsequent collecting  
banks and the paying bank, w h ile  paragraph
(c)(3) provides that the warranty is m ade to 
banks in the return chain as w ell.

A  paying bank that se ttles for an  
overstated  cash  letter because o f a 
m isencoded  check  m ay m ake a warranty 
claim  against the presenting bank under 
paragraph (c)(1) (w hich w ould require the 
paying bank to sh ow  that the check w as part 
of the overstated cash  letter) or an encoding  
warranty claim  under paragraph (c)(3) 
against the presenting bank or any preceding  
bank that handled  the m isencoded check.

Paragraph (c)(4) provides that the paying  
bank m ay set off any e x cess  settlem ent m ade  
against settlem ent ow ed  to the presenting  
bank for checks presented subsequently.
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(d) Damages. This paragraph adopts for the 
w arranties in § 229.34 (a), (b). and (c) the 
dam ages provided in U.C.C. § 4-207(c) and 
4A-506(b). (See definition of “interest 
com pensation" in § 229.2(oo).)

(e) Tender of defense. This paragraph 
adopts for this regulation the vouching-in  
provisions o f U.C.C. § 3-119.

11. The Commentary to § 229.36 is 
am ended by adding a new  paragraph (f) to 
read as follow s:

Section 229.36 Presentment and Issuance of 
Checks
* * * * *

(f) Same-day settlement. This paragraph 
provides that, under certain conditions, a 
paying bank must settle with a presenting  
bank for a check on the sam e day the check  
is presented in order to avail itse lf o f the 
ability to return the check on its next banking 
day under § § 4-301 and 4-302 of the U.C.C. 
This paragraph does not apply to checks 
presented for im mediate paym ent over the 
counter. Settling for a check under this 
paragraph does not constitute final payment 
of the check under the U.C.C. This paragraph 
d oes not supersede or limit the rules 
governing collection  and return o f checks 
through Federal R eserve Banks that are 
contained in subpart A of Regulation J (12 
CFR Part 210).

(1) Presentm ent Requirem ents

Location and time. For presented checks to 
qualify for mandatory sam e-day settlem ent, 
information accom panying the checks must 
indicate that presentm ent is being m ade 
under this paragraph— e.g. “these checks are 
being presented for sam e-day settlem ent"—  
and must include a dem and for paym ent of 
the total amount of the checks together with 
appropriate paym ent instructions in order to 
enable the paying bank to discharge its 
settlem ent responsib ilities under this 
paragraph. In addition, the check or checks 
must be presented at a location designated  
by the paying bank for receipt o f checks for 
sam e-day settlem ent by 8 a.m. local time of 
that location. The designated presentm ent 
location must be a location at which the 
paying bank w ould be considered to have  
received a check under § 229.36(b). The 
paying bank m ay not designate a location  
so le ly  for presentm ent o f checks subject to 
settlem ent under this paragraph; by 
designating a location for the purposes of 
§ 229.36(f). the paying bank agrees to accept 
checks at that location for the purposes of 
§ 229.36(b).

The designated presentm ent location also  
must be within the check processing region 
consistent w ith the nine-digit routing number 
encoded in m agnetic ink on the check. A  
paying bank that uses more than one routing 
number associated  with a single check  
processing region may designate, for 
purposes o f this paragraph, one or more 
locations in that check processing region at 
w hich checks w ill be accepted, but the 
pay ing bank must accept any checks with a 
routing number associa ted  with that check  
processing region at each  designated  
location. A  paying bank m ay designate a 
presentm ent location for travelers checks 
with an 8000-series routing number anyw here  
in the country because these travelers checks

are not associated  with any check processing  
region. The paying bank, how ever, must 
accept at that presentm ent location any other 
checks for w hich it is paying bank that have  
a routing number consistent w ith the check  
processing region of that location.

If the paying bank does not designate a 
presentm ent location, it must accept 
presentm ent for sam e-day settlem ent at any 
location identified in § 229.36(b), i.e., at an 
address o f the bank associated  with the 
routing number on the check, at any branch  
or head office if the bank is identified  on the 
check by nam e w ithout address, or at a 
branch, head office, or other location  
consistent w ith the nam e and address of the 
bank on the check if the bank is identified on 
the check by nam e and address. A  paying  
bank and a presenting bank m ay agree that 
checks w ill be accepted  for sam e-day  
settlem ent at an alternative location (e.g., at 
an intercept processor located  in a different 
check processing region) or that the cut-off 
time for sam e-day settlem ent be earlier or 
later than 8 a.m. local time.

In the case  of a check payable through a 
bank but payable by another bank, this 
paragraph d oes not authorize direct 
presentm ent to the bank by w hich the check  
is payable: The requirem ents of sam e-day  
settlem ent under this paragraph w ould  apply  
to a payable-through or payable-at bank to 
which the check is sent for paym ent or 
collection.

Reasonable delivery requirements. A  
check is considered presented w hen  it is 
delivered to and paym ent is dem anded at a 
location specified  in paragraph (f)(1). 
Ordinarily, a presenting bank wdll find it 
necessary to contact the paying bank to 
determ ine the appropriate presentm ent 
location and any delivery instructions. 
Further, becau se  presentm ent might not take 
place during the paying bank's banking day. a 
paying bank m ay estab lish  reasonable  
delivery requirem ents to safeguard the 
checks presented, such as use o f a night 
depository. If a presenting bank fails to 
follow  reasonable delivery requirem ents 
estab lished  by the paying bank, it runs the 
risk that it wrill not have presented the 
checks. H ow ever, if no reasonable delivery  
requirem ents are estab lished  or if the paying  
bank d oes not m ake provisions for accepting  
delivery o f checks during its non-business  
hours, leaving the checks at the presentm ent 
location constitutes effective presentm ent.

Sorting of checks. A  paying bank m ay  
require that checks presented to it for sam e- 
day settlem ent be sorted separately from 
other forw ard-collection checks it receives as 
a collecting bank or returned checks it 
receives as a returning or depositary bank.
For exam ple, if a bank provides 
correspondent check collection  services and  
receives unsorted checks from a respondent 
bank that include checks for which it is the 
paying bank and that w ould otherw ise m eet 
the requirem ents for sam e-day settlem ent 
under this section , the collecting bank need  
not m ake settlem ent in accordance with  
paragraph (f)(2). If the collecting bank  
receives sorted checks from its respondent 
bank, consisting only o f checks for w hich the 
collecting bank is the paying bank and w hich  
m eet the requirem ents for sam e-day

settlem ent under this paragraph, the 
collecting bank m ay not charge a fee for 
handling those checks and must m ake 
settlem ent in accordance with this paragrapt

(2) Settlem ent

If a bank presents a check in accordance  
w ith the time and location requirem ents for 
presentm ent under paragraph (f)(1), the 
paying bank must either settle for the check  
on the business day it receives the check  
w ithout charging a presentm ent fee or return 
the check prior to the time for settlem ent. 
(This return deadline is subject to extension  
under § 229.30(c).) The settlem ent must be in 
the form of a credit to an account designated  
by the presenting bank at a Federal Reserve 
Bank (e.g., a Fedwire transfer). The 
presenting bank m ay agree with the paying 
bank to accept settlem ent in another form 
(e.g., credit to an account o f the presenting 
bank at the paying bank or debit to an 
account o f the paying bank at the presenting 
bank). The settlem ent must occur by the clos 
of Fedwrire on the business day the check is 
received  by the paying bank. Under the 
provisions o f $ 229.34(c), a settlem ent ow ed  
to a presenting bank m ay be set off by 
adjustm ents for previous settlem ents w ith th 
presenting bank. (See a lso  $ 229.39(d).)

C hecks that are presented after the 8 a.m. 
(local time) presentm ent deadline for sam e- 
day settlem ent and before the paying bank’s 
cut-off hour are treated as if they w ere  
presented  under other applicable law  and  
settled  for or returned accordingly. H ow ever  
for purposes o f settlem ent only, the 
presenting bank m ay require the paying ban 
to treat such checks as presented for sam e- 
day settlem ent on the next b u sin ess day in 
lieu o f accepting settlem ent by cash  or other 
m eans on the business day the checks are 
presented  to the paying bank. C hecks 
presented after the paying bank's cut-off hoi 
or on non-business days, but otherw ise in 
accordance w ith this paragraph, are 
considered  presented for sam e-day  
settlem ent on the next business day.

(3) C losed  Paying Bank
There m ay be certain business d ays that 

are not banking days for the paying bank. 
Som e paying banks m ay continue to settle ft 
checks presented on these days (e.g.. by 
opening their back office operations or by 
using an intercept processor). In other cases, 
a paying bank m ay be unable to settle for 
checks presented on a day it is closed . If the 
paying bank c lo ses on a business day and  
checks are presented to the paying bank in 
accordance with paragraph (f)(1). the paying 
bank is accountable for the checks unless it 
se ttles  for or returns the checks by the close  
o f Fedw ire on its next banking day. In 
addition, checks presented on a b usiness da 
on w hich the paying bank is c lo sed  are 
considered  received  on the paying bank's 
next banking day for purposes o f the U.C.C. 
midnight deadline (U.C.C. 4-301 and 4-302) 
and this regulation's exped itious return and 
notice o f nonpaym ent provisions.

If the paying bank is c losed  on a business 
day voluntarily, the paying bank must pay 
interest com pensation, a s definetkin  
S 229.2(oo). to the presenting bank for the 
value o f  the float associa ted  with the check

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Federal Register / Vol. 57, No. 199 / Wednesday, October 14, 1992 / Rules and Regulations 46975

rom the day of the voluntary closing until the 
lay o f settlem ent. Interest com pensation is 
lot required in the case  o f an involuntary  
.'losing on a business day, such as a closing  
equired by state law . In addition, if the 
laying bank is  closed  on a business day due 
o em ergency conditions, settlem ent d elays  
ind interest com pensation may be excu sed  
mder § 229.39(e) or U.C.C. § 4-109(b).

Good faith. Under § 229.38(a), both  
(resenting banks and paying banks are held  
o a standard of good faith, defined in 
t 229.2(nn) to m ean honesty in fact and the 
ibservance of reasonable com m ercial 
tandards o f fair dealing. For exam ple, 
lesignating a presentm ent location or 
hanging presentm ent locations for the 
irimary purpose o f discouraging banks from 
iresenting checks for sam e-day settlem ent 
light not be considered good faith on the 
iart o f the paying bank. Similarly, presenting  

large volum e o f checks w ithout prior notice  
ould be v iew ed  as not m eeting reasonable  
om mercial standards o f  fair dealing and  
herefore m ay not constitute presentm ent in 
ood faith. In addition, if  banks, in the 
eneral course o f business, regularly agree to 
ertain practices related to sam e-day  
ettlem ent, it might not be considered  
onsistent w ith  reasonable com m ercial 
tandards o f fair dealing, and therefore might 
ot b e  considered good faith, for a bank to 
efuse to agree to those practices if agreeing  
rcrnld not cause it harm.

U.C.C. sections affected. This paragraph 
irectly affects the following provisions of 
le U.C.C. and may affect other sections or 
rovisions:
1. Section 4—204(b)(1), in that a presenting  

ank m ay not send a check for sam e-day  
ettlem ent directly to the paying bank, if  the 
aying bank designates a different location in 
ccordance with paragraph (f)(1).
2. Section 4-213(a), in that the medium of 

ettlem ent for checks presented under this 
aragraph is  limited to a credit to an account 
t a Federal R eserve Bank and that, for 
hecks presented after the deadline for sam e- 
ay settlem ent and before the paying bank's 
ut-off hour, the presenting bank m ay require 
ettlement on the next b usiness day in 
ccordance with this paragraph rather than  
ccept settlem ent on the business day of  
resentm ent by cash.
3. Section 4-301(a), in that, to preserve the 

bility to exercise  deferred posting, the time 
mit specified  in that section  for settlem ent 
r return by a paying bank on the banking 
ay a check is  received  is superseded by the 
jquirement to settle for checks presented  
nder this paragraph by the c lo se  o f Fedwire.
4. Section  4-302(a), in that, to avoid  

ccountability, the time limit specified  in that 
jction for settlem ent or return by a paying  
ank on the banking day a check is received
superseded by the requirement to settle for 

leeks presented under this paragraph by the 
ose of Fedwire.
12. The Commentary to $ 229.37 is 

mended by adding two new paragraphs 
Fter paragraph f. and before the 
ndesignated paragraph as follows:

ection 229.37 Variations by Agreement

g. A  presenting bank m ay agree w ith a 
aying back to present checks for sam e-day

settlem ent at a location  that is not in the 
check processing region consistent with the 
routing number on the checks. (See  
§ 229.36(f)(l)(i).)

h. A  presenting bank m ay agree with a 
paying bank to present checks for sam e-day  
settlem ent by a deadline earlier or later than 
8 a.m. (See § 229.36(f)(l)(ii).)
♦ * 4 * *

13. The Commentary to § 229.38 is 
am ended by revising the last sentence of 
paragraph (a) as follow s:

Section 229.38 Liability
(a) Standard of care; liability; measure of 

damages. * * * The standard of care is 
sim ilar to the standard im posed by U.S.C.
§ § 1-203 and 4-103(a) and includes a duty to 
act in good faith, as defined in § 229.2(nn) o f  
this regulation.
4 4 4 4 4

14. The Commentary to § 229.39 is 
am ended by redesignating paragraph (d) as 
paragraph (e) and adding a new  paragraph
(d) as follow s:

Section 229.39 Insolvency of Bank
4 4 4 4 4

(d) Preference against presenting bank. 
This paragraph g ives a paying bank a 
preferred claim  against a closed  presenting  
bank in the event that the presenting bank  
breaches an am ount or encoding warranty as  
provided in § 229.34(c) (1) or (3) and d oes not 
reimburse the paying bank for adjustm ents 
for a settlem ent m ade by the paying bank in 
ex cess  o f the value o f the checks presented. 
This preference is intended to have the effect 
of a perfected security interest and is 
intended to put the paying bank in the 
position of a secured creditor for purposes of 
the receivership  provisions o f the Federal 
D eposit Insurance A ct and sim ilar provisions 
of state law .
4 4 4 4 4

By order of the Board of G overnors o f the 
Federal R eserve System , O ctober 6,1992. 
W illiam  W . W iles,
Secretary of the Board.
[FR Doc. 92-24089 Filed 10-13-92; 8:45 am) 
BILLING CODE 62KMI1-M

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis




